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TITLE:
A local law to amend the administrative code of the city of New York, in relation to restricting the sale of medication containing dextromethorphan.
ADMINISTRATIVE CODE:
Amends Chapter 1 of Title 17 by adding a new section 17-193.

INTRODUCTION

On June 28, 2007, the Committee on Health, chaired by Council Member Joel Rivera, will hold a hearing on Proposed Int. No. 592-A, a local law that would restrict the sale of medications containing dextromethorphan. The Department of Health and Mental Hygiene (DOHMH) and interested members of the community are expected to testify.

BACKGROUND


Dextromethorphan (DXM) is a substance found in over 120 different medications sold over-the-counter, without a prescription.
 Examples of these medicines include Alka-Seltzer Plus Cold & Cough Medicine, Coricidin HBP Cough and Cold, Dayquil LiquiCaps, Dimetapp DM and Robitussin.
 The United States Food and Drug Administration has certified that, when taken correctly, these medications are safe and effective for the treatment of colds and coughs.
 Abuse of medications containing DXM can have dangerous side effects, such as rapid heartbeat, blurred vision, dizziness, slurred speech, loss of physical coordination, confusion, nausea and vomiting.
 According to the Partnership for a Drug Free America, one out of every 10 American teenagers has abused cough medicine.
 The federal Substance Abuse and Mental Health Services Administration reports that there were 12,584 emergency department visits related to DXM in 2004, and teenagers accounted for 48 percent of these visits.
 

The U.S. Department of Justice and the federal Food and Drug Administration have both issued warnings about the dangers of misusing medications containing DXM.
 In June 2007, Suffolk County, New York enacted a law prohibiting the sale of medications containing DXM to anyone under the age of 19.
 In addition, news reports indicate that several retail stores have policies restricting the sale of medications containing DXM to minors.

PROPOSED INT. NO. 592-A


Section 1 of Proposed Int. No. 592-A would set forth the legislative findings and intent of the legislation. 

Section 2 of Proposed Int. No. 592-A would amend Chapter 1 of Title 17 of the Administrative Code of the City of New York by adding a new section 17-193. Subdivision a of this new section would add the following definitions:

1. “Dextromethorphan” would mean dextrorotatory isomer of 3-methoxy-n-methylmorphinan and its salts.

2. “Medication containing dextromethorphan” would mean any medication designed to treat colds or coughs that is available without a prescription and which contains dextromethorphan as an ingredient.

3. “Minor” would mean any person under eighteen years of age.

4. “Person” shall mean any natural person, individual, corporation, unincorporated association, proprietorship, firm, partnership, joint venture, joint stock association or other entity or business organization.

Subdivision b would prohibit any person from selling of offering for sale any medication containing dextromethorphan in the City to any minor. Medications with dextromethorphan could only be sold to individuals who demonstrate, using a valid driver’s license or other photographic identification card issued by a government entity or educational institution, that they are at least eighteen years of age. Identification would not be required where an individual reasonably appears to be at least twenty-five years of age, although this could not be a defense in any proceeding alleging the sale of a medication containing dextromethorphan to an individual under eighteen years of age.

Subdivision c would prohibit anyone who sells or offers for sale medications containing dextromethorphan in the City from placing such medication on open display in a place that is accessible to the public without the assistance of such seller, or his or her employee or other agent.

Subdivision d would require any seller of medications containing dextromethorphan in the City to deliver such medication directly to the purchaser after purchase.

Subdivision e would provide for a civil penalty of not more than two hundred and fifty dollars for the first violation, five hundred dollars for the second violation and seven hundred and fifty dollars for each subsequent violation.

Subdivision f would make DOHMH and the Department of Consumer Affairs (DCA) responsible for enforcing the provisions of Section 17-193. It would require that a proceeding to recover any civil penalty authorized pursuant to Section 17-193(e) would be commenced by the service of a notice of violation returnable to the administrative tribunal established by the Board of Health where DOHMH issues such a notice or to the adjudication division of DCA where DCA issues such a notice.  The notice of violation or copy thereof when filled in and served shall constitute notice of the violation charged. The administrative tribunal of the Board of Health and the adjudication division of DCA would have the power to render decisions and to impose the remedies and penalties provided for in Section 17-193(e), in addition to any other remedies or penalties provided for the enforcement of such provisions under any other law including, but not limited to, civil or criminal actions or proceedings.

Section 3 of Proposed Int. No. 592-A would make severable any portion of this law that is declared unconstitutional or invalid by a court and would provide that the remaining portions of the law would continue to be effective.

Finally, Section 4 of Proposed Int. No. 592-A would make the local law effective 90 days after enactment, but allow the Commissioner of DOHMH to promulgate any necessary rules prior to such effective date.
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