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I. INTRODUCTION

On December 7, 2017, the Committee on Small Business, chaired by Council Member Robert Cornegy, will consider Proposed Introduction Number 1382-B (Proposed Int. No. 1382‑B), a Local Law to amend the administrative code of the city of New York, in relation to the enforcement of requirements on reporting of information on the workforce of certain construction projects.

Proposed Int. No. 1382-B was previously heard by the Committee on September 13, 2017, in a joint hearing with the Committee on Contracts, chaired by Council Member Helen Rosenthal, and the Committee on Economic Development, chaired by Council Member Daniel Garodnick. At that hearing, the Committees heard testimony from the Mayor’s Office of Contracting Services (MOCS), the New York City Department of Small Business Services (SBS), the New York City Economic Development Corporation (EDC), and interested members of the public.

II. BACKGROUND
New York City is home to thousands of small businesses, including a significant number owned by minorities and women. According to the U.S. Small Business Administration, there has been a 31.9% increase in minority business ownership in New York State in recent years,
 with much of this increase driven by businesses in New York City. Despite the large presence of M/WBEs in the City, these businesses have traditionally struggled with participation in the City contracting process. 
The City’s M/WBE program was originally established following a 1989 voter referendum approving the establishment of a program to assist M/WBEs.
 Pursuant to this referendum, in 1991, the Council enacted Local Law 61, which in part created the Division of Economic and Financial Opportunity within SBS, and authorized the Division to create an M/WBE program.
 The City rules for the program provided that it would expire on June 30, 1998, unless the SBS Commissioner extended the program based on a finding that a continuation was necessary to address the impact of discrimination on opportunities for certified M/WBEs.
 After six years, the program expired in June 1998 as the City failed to conduct the required disparity study to determine the program’s continued necessity.

Despite the appropriation of funds by the Council for a new disparity study in 2000, 2001, and 2002, no study was conducted.
 Finally, in 2003, Medgar Evers College-CUNY was contracted to conduct a new study, which it commissioned from Mason Tillman Associates.
 Specifically, the study would examine the City’s procurement from 1997 to 2002 and determine whether a disparity existed between the availability of qualified M/WBEs and the utilization of M/WBEs in procurement during this time period.
 Released in January 2005, the study revealed significant demographic disparities among the business owners with whom the City contracts for purposes of receiving various goods and services. The study revealed that the City contracts with M/WBEs at drastically lower rates than businesses not owned by women or minorities.
 Further, the study examined the number of MWBEs that operate in the city compared to their rates of procurement of government contracts and found substantial underutilization.
 The study revealed that M/WBEs were underutilized in the awarding of both prime contracts and subcontracts.
 
Accordingly, that same year, the Council passed Local Law 129 of 2005, which re-established the City’s M/WBE program.
 The M/WBE program was designed to “address the impact of discrimination on the city's procurement process, and to promote the public interest in avoiding fraud and favoritism in the procurement process, increasing competition for city business, and lowering contract costs.”
 Local Law 129 set aspirational goals for City agencies to increase their contracting with MWBEs. These goals set target percentages for certain types of contracts
, but initially, the law only applied to contracts valued at $1 million or less. Significantly, Local Law 129 created an M/WBE certification program, which provides greater access to information about contracting opportunities through classes, networking events, targeted solicitations, and includes an online directory for certified businesses within the City that promote M/WBE businesses to purchasers.
 
After the program’s creation, certified M/WBE firms won more than three billion dollars in City contracts by 2012.
 Notwithstanding the successes of the M/WBE program under Local Law 129, amendments were made to strengthen the program. In 2013, the Council enacted, and Mayor Bloomberg signed into law, Local Law 1.
 Local Law 1 made a number of significant changes to the city’s M/WBE program, including: (i) removing the requirement that M/WBE goals only apply to contracts valued at one million dollars or less; (ii) the creation of “M/WBE stat,” an accountability program that requires agency M/WBE officers to convene quarterly to discuss progress with reaching M/WBE goals; (iii) requiring M/WBE reports from MOCS on a quarterly basis instead of semi-annually (as was required under Local Law 129 of 2005); and (iv) overall, improving and increasing education and outreach regarding the MWBE program and city contracting.

The City has continued to make strides in increasing contracting opportunities and workforce development goals for minority and women owned businesses. Additionally, the Administration has established several programs to aid MWBEs. In September of 2016, the Mayor announced the creation of a new Mayor’s Office of M/WBEs, and announced a goal of awarding at least 30 percent of all City contracts to M/WBEs by 2021.
 In June of 2017, the Administration announced the launch of a $10 million Bond Collateral Assistance Fund for M/WBEs and small businesses. This program allows eligible business to apply for collateral assistance of as much as $500,000, or 50 percent of the contract amount, to meet cash collateral bond requirements. 
 Additionally, in 2017, the Department of Small Business Services reported that 112 participants had graduated from its “Strategic Steps for Growth” program, which began in 2010. This program accepts eligible entrepreneurs for an eight-month business education program taught by faculty from New York University’s Stern School of Business. In order to qualify, participants must be women or minorities who have operated their companies for at least three years with a minimum of $500,000 per year, and participants pay $1,000 of the program’s $10,000 tuition, with the remainder subsidized by Citi Community Development and NYU.
 

The legislation below seeks to further improve the City’s efforts related to minority- and women-owned business enterprise (M/WBE) goals in workforce development.

III. PROPOSED INT. NO. 1382-B
This bill, in conjunction with Proposed Int. No. 752-C, would require certain covered developers to provide workforce disclosure records to an agency designated by the Mayor.

Bill section would require covered developers to include in their workforce disclosure records: the hourly rate of payment for each of their employees; the zip code of each employees’ primary address; the address, block, and lot number of their covered projects; and whether such contractor is certified as an M/WBE.

Section 2 of the bill would require the administering agency to anonymize the required data and make it publicly available by no later than September 30, 2021. This section would also require the administering agency to produce a publically available report based on such data every five years, beginning no later than October 31, 2022.  The second required report, and every subsequent report after, must include observable trends based on the aggregated data.

Bill section 3 would require the covered developers to keep records of their disclosures made pursuant to this legislation for a minimum of six years after the completion of the covered project.  The covered developer must also make their records available to the administering agency upon request.

Section of the bill 4 would create a maximum civil penalty of $5,000 for violating this legislation.  However, a covered developer could be provided an opportunity to cure a first violation.

Finally, bill section 5 would provide that this legislation takes effect on the same effective date as Proposed Int. No. 752-C for the year 2015.    

Proposed Int. No. 1382-B

By Council Members Cornegy, Miller, Cumbo, Salamanca, Richards, Torres, Barron, Menchaca, Chin and Kallos

..Title

A Local Law to amend the administrative code of the city of New York, in relation to the enforcement of requirements on reporting of information on the workforce of certain construction projects

..Body

Be it enacted by the Council as follows:
Section 1. Subdivision a of section 22-1102 of the administrative code of the city of New York, as added by a local law amending the administrative code of the city of New York, in relation to information regarding the workforce for certain construction projects, as proposed in introduction number 752-C for the year 2015, is amended to read as follows:

a. Beginning on July 1, 2021, each covered developer for a covered project shall provide workforce disclosure records consisting of the following information for such project to the administering agency on at least an annual basis with respect to covered projects that receive city financial assistance on or after such date:

1. For each individual employed or otherwise engaged to perform construction work by the covered developer or any covered contractor during the prior year:

(a) the number of hours worked;

(b) job title;

(c) full-time or part-time designation; [and]

(d) gross wages[.];
(e) hourly rate of payment; and

(f) zip code of primary address.

2. For each individual employed or otherwise engaged to perform construction work by the covered developer or covered contractor who has voluntarily disclosed the following information to such covered developer and covered contractor for the purpose of reporting under this section:

(a) gender;

(b) race or ethnic group. 

3. For each job title, where such information is made available to such covered developer: 

(a) the total number of individuals employed or otherwise engaged to perform project work by the covered developer or any covered contractor during the prior year, disaggregated by gender, race or ethnic group, full-time or part-time designation;

(b) the average number of hours worked by such individuals; and

(c) the average compensation of such individuals. 

4. The address, block and lot number of such covered project.

5. An indication as to whether such covered developer is certified as either a minority-owned business enterprise or a women-owned business enterprise, as such terms are defined in section 11-278.

§ 2. Section 22-1103 of the administrative code of the city of New York, as amended by a local law of the city of New York amending the administrative code of the city of New York, in relation to information regarding the workforce for certain construction projects, as proposed in introduction number 752-C for the year 2015, is amended to read as follows:

§ 22-1103 Reporting on covered projects. a. By no later than September 30, 2021, the administering agency shall make data regarding the number of hours worked, job title, full-time or part-time designation, total compensation, zip code of primary address, gender and race or ethnic group received pursuant to section 22‑1102 of this chapter publicly available online where such data can be anonymized.

b. By no later than October 31, 2022 and every five years thereafter, the administering agency shall submit to the mayor and the council, and post publicly on the city’s website, a report providing details concerning the workforce of covered projects. Beginning with the second report required pursuant to this subdivision, the report shall include information concerning trends related to individuals employed on covered projects based upon data aggregated from workforce disclosure records as provided for by section 22-1102.
§ 3. Chapter 11 of title 22 of the administrative code of the city of New York, as added by a local law of the city of New York amending the administrative code of the city of New York, in relation to information regarding the workforce for certain construction projects, as proposed in introduction number 752-C for the year 2015, is amended by adding a new section 22-1105 to read as follows:

§ 22-1105 Recordkeeping. Covered developers shall retain copies of the information required to be submitted pursuant to section 22-1102 of this chapter for at least six years after the covered project’s completion date and make such copies available to the administering agency at the administering agency’s request.

§ 4. Chapter 11 of title 22 of the administrative code of the city of New York, as added by a local law of the city of New York amending the administrative code of the city of New York, in relation to information regarding the workforce for certain construction projects, as proposed in introduction number 752-C for the year 2015, is amended by adding a new section 22-1106 to read as follows:

§ 22-1106 Remedies and enforcement. Violation of this chapter shall be punishable by a civil penalty of not more than $5000, provided that the administering agency shall offer a covered developer an opportunity to cure for a first time violation of this chapter. Such civil penalty may be recovered in a proceeding before an administrative tribunal within the jurisdiction of the office of administrative trials and hearings or in a civil action in any court of appropriate jurisdiction. 

§ 5. This local law shall take effect on the same date that a local law amending the administrative code of the city of New York, in relation to information regarding the workforce for certain construction projects, as proposed in introduction number 752-C for the year 2015, takes effect.
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