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T H E  C O U N C I L

REPORT OF THE HUMAN SERVICES DIVISION

Katherine Torres, Deputy Chief of Staff

COMMITTEE ON STATE AND FEDERAL LEGISLATION

Hon. Maria Baez, Chair
STATE LEGISLATION RESOLUTION 36:
By: Baez, Katz  

S. 6473
By: Maltese

A. 10407 
By: Abbate 

TITLE:
AN ACT to amend the retirement and social security law in relation to the final average salary for members of the New York City police pension fund and fire pension fund who are subject to the provisions of article eleven.

BACKGROUND:
Currently, the method of determining "final average salary" used in computing the retirement benefits granted to Tier II members of the New York City Police Department Pension Fund and the New York City Fire Department Pension Fund, is based upon the salary earned by such members during the year immediately prior to retirement, excluding termination pay, lump sum payment for deferred compensation, sick leave, accumulated vacation credit or any other payment for time not worked.  In addition, if the salary earned in the year immediately preceding retirement exceeds that of the prior one-year period by more than 20%, the amount in excess of 20% must be excluded from the calculation.  The intent behind this provision, called the “Kingston rule,” appears to have been to prevent the excessive use of overtime in a member’s final year before retirement to inflate the basis on which his or her pension would be calculated.  Prior to amendments in 2000 creating the current mechanism for determining "final average salary" for Tier II police and fire members, this determination was based upon the three-year average salary the member earned prior to his or her retirement.

This legislation would amend the State Retirement and Social Security Law provisions relating to Tier II members of the New York City Police and Fire Pension Funds.
  Final average salary could be determined by the current method (the salary earned in the year preceding retirement), or by using “the highest salary earned by such member in any twelve month period” whichever mechanism yielded a higher salary base upon which to calculate pension benefits.

According to the Memorandum in Support, the Police and Fire Departments are facing an unprecedented wave of retirements.  This legislation is designed to provide a retention incentive for officers who may otherwise elect to retire having attained their 20 years of service.  

According to the Fiscal Note describing the proposed legislation by the City’s Actuary, because the provisions of the proposed legislation only apply to Tier II members, the legislation could lead to a result in which similarly situated Tier I members of the Police and Fire funds would receive lower pension benefits. (An amended version of the legislation has since been introduced in the Legislature which would make the legislation’s provisions applicable to Tier I as well.)  In addition, the actuary states that the option to use “any twelve-month period” rather than being limited to a specific calendar year would result in the administrators’ of the pension funds having to do up to 365 separate calculations for each year that a member might consider using for his or her highest twelve-month period, resulting in an administrative nightmare.  Finally, the actuary raises an issue concerning how the Kingston rule would apply to a determination of final average salary based upon the “any twelve-month period” mechanism as well as one based upon the one year period immediately prior to retirement.  

FISCAL IMPLICATIONS:
The cost of this proposal will be discussed at the hearing.  The City’s Actuary has been invited to address this issue.

EFFECTIVE DATE:


The Act would take effect immediately

� An amended version of the legislation has been introduced which would make the Act’s provisions applicable to Tier I members as well.





