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PRECONSIDERED RES. No.:
By Council Member Palma and the Speaker (Council Member Quinn)
TITLE:
Resolution authorizing the Council to bring or join in an action or proceeding against the New York City Department of Homeless Services and its Commissioner, to enjoin the adoption, implementation, or enforcement of Procedure No. 12-400, which sets forth new standards by which DHS Single Adult Intake facilities would determine whether individuals who apply for Temporary Housing Assistance are eligible for temporary emergency shelter.
The Committee on General Welfare, chaired by Council Member Annabel Palma, will meet on Tuesday, November 29, 2011 to hear and vote on a Preconsidered Resolution authorizing the Council to bring or join in an action or proceeding against the New York City Department of Homeless Services and its Commissioner, to enjoin the adoption, implementation, or enforcement of Procedure No. 12-400.
Background

On November 3, 2011, the Department of Homeless Services (“DHS”) notified the Legal Aid Society that it planned on implementing a new Single Adults Eligibility Procedure (“Eligibility Procedure”) for single adults seeking shelter at DHS to be enacted on November 14, 2011.
 The purpose of the Eligibility Procedure is to ensure that shelter is provided “only to persons who have no other available housing or the means to secure other housing.”
 While previously DHS would provide shelter to any single adult who needed assistance, the new Eligibility Procedure sets forth standards that intake specialists at single adult facilities must follow, including requiring that applicants complete a Temporary Housing Application and an Intake or Eligibility Determination Questionnaire (“EDQ”) that collects a two-year housing history.
 Intake specialists will use an applicant’s housing history to determine whether previous addresses are viable housing options.
 The Eligibility Procedure explicitly states that applicants are required to cooperate with DHS’ eligibility process; failure to produce required documentation without a valid reason constitutes a failure to cooperate and shelter will not be granted.
 Applicants bear the burden of proving, by clear and convincing evidence that they “have actively sought and are unable to access any other temporary or permanent housing.”

On November 9, 2011, the Committee on General Welfare, chaired by Council Member Annabel Palma, held a hearing on the Eligibility Procedure.
 At the November 9th hearing, DHS Commissioner Diamond testified that DHS is implementing the Eligibility Procedure because the single adult population is changing; “Five years ago one-third of the adult shelter population reported having lived on the street prior to shelter entry. Today less than 15% of those seeking shelter report a history of street homelessness. In fact nearly 60% of men currently seeking shelter were living with friends or family before they arrived at intake.”
 DHS alleges that the Eligibility Procedure will help DHS staff determine whether single adult applicants have available housing options or financial resources to independently secure their own housing.  This procedure is modeled on the approach DHS currently employs for assessing whether families have other housing options, such as doubling up with friends and families.
 By implementing the Eligibility Procedure, DHS asserts it can deny shelter to those applicants who could instead live with friends and family and save an estimated $4 million for the agency. 
  
According to the Commissioner’s testimony, DHS is allowed to implement eligibility standards for anyone seeking shelter. Relying on State Administrative Directive 94 A.D.M. 20 (Responsibilities of Homeless Individual and Families),
 the Commissioner argues that, “districts have a limited ability to provide housing and are neither expected nor obligated to provide temporary housing assistance unless it is clearly demonstrated that the person requesting assistance is faced with an immediate need for housing, has made reasonable efforts to secure housing, and cannot access any other housing even on a temporary basis.”
  Advocates, and families seeking shelter, have criticized DHS in the past, however, for failing to accurately assess families’ eligibility, leading to increasing reapplication rates.
 Specifically, according to the Fiscal Year 2011 DHS Critical Activities Report, the number of eligible families who submitted two applications increased from 9.5 percent in Fiscal Year 2010 to 10.4 percent in Fiscal Year 2011.
 In a number of instances some families submit up to six applications.
  Given the increasing reapplication rates for families, the Committee is concerned about DHS’ ability to properly gauge applicants’ eligibility. Additionally, the Committee is concerned that the Eligibility Procedure could result in an increase in street homelessness, which is particularly troublesome as the winter approaches. 
 
The Council is not the only governmental body that questions the Eligibility Procedure. The New York State Office of Temporary and Disability Assistance (“OTDA”) sent a letter to Commissioner Diamond on November 9th indicating that while it found that the proposal was “not inconsistent with State law” it has “serious concerns that DHS failed to submit this proposal to the New York Supreme Court for review,” and that it “finds the November 14th implementation date—a mere ten days after the policy change was announced—to be completely unreasonable and is not supported by the State.”
 On November 10th, the Legal Aid Society sued the City, arguing that the Eligibility Procedure would violate the Callahan Consent Decree,
 which requires the City to provide shelter to every person who seeks it.
 Hours later, the City agreed to postpone the implementation date of the Eligibility Procedure so that the New York State Supreme Court could hear the case, which is currently pending.

On November 18, 2011, Speaker Quinn and Council Member Palma sent a letter to Commissioner Diamond expressing concern over: (i) the Eligibility Procedure and its effect on the homeless population; and (ii) DHS’ legal basis for adopting the Eligibility Procedure without going through the City’s Administrative Procedure Act (“CAPA”).
 On November 23rd Commissioner Diamond responded that the Eligibility Procedure was issued under the authority of the rules of the New York State Department of Social Services, and consistent with the Callahan Consent Decree.
 According to the Commissioner, the Eligibility Procedure is “a communication of the State’s policy and requirements regarding shelter eligibility, without independent legal effect. [It is], moreover, not of general applicability, in that [it] provide[s] for the exercise of case-by-case discretion.”
 Therefore, according to the Commissioner, the Eligibility Procedure is not subject to CAPA because it does not “constitute a rule for the purposes of CAPA and [is] not required to undergo the CAPA rulemaking process.”
 
Preconsidered Res. No.
The Preconsidered Resolution authorizes the Council of the City of New York to bring or join in an action or proceeding against DHS and its Commissioner, to enjoin the adoption, implementation, or enforcement of the new standards by which DHS Single Adult Intake facilities would determine whether individuals who apply for Temporary Housing Assistance are eligible for temporary emergency shelter. The resolution reasons that DHS’ new Eligibility Procedure falls within the definition of a “rule” under CAPA; that DHS did not follow the procedure for rulemaking set forth in section 1043 of the New York City Charter, and that DHS has not asserted that the Eligibility Procedure was adopted as an “emergency procedure” pursuant to section 1043(i) of the Charter. 
Prec. Res. No.

Resolution authorizing the Council of the City of New York to bring or join in an action or proceeding against the New York City Department of Homeless Services and its Commissioner, to enjoin the adoption, implementation, or enforcement of Procedure No. 12-400, which sets forth new standards by which DHS Single Adult Intake facilities would determine whether individuals who apply for Temporary Housing Assistance are eligible for temporary emergency shelter.

By Council Member Palma and the Speaker (Council Member Quinn)

Whereas, The City Administrative Procedure Act (“CAPA”), New York City Charter § 1043, states that “No agency shall adopt a rule except pursuant to this section;” and

Whereas, A “rule” is defined by section 1041(5) of the Charter as “the whole or part of any statement or communication of general applicability that (i) implements or applies law or policy, or (ii) prescribes the procedural requirements of an agency…;” and

Whereas, Section 1041(5) further explains that a rule “shall not include any (i) statement or communication which relates only to the internal management or personnel of an agency which does not materially affect the rights of or procedures available to the public; (ii) form, instruction, or statement or communication of general policy, which in itself has no legal effect but is merely explanatory; (iii) statement or communication concerning the allocation of agency resources or personnel…” (emphasis added); and
Whereas, On or about November 3, 2011, the New York City Department of Homeless Services (“DHS”) issued Procedure No. 12-400, with an “Effective Date” of November 14, 2011; and

Whereas, Currently, as set forth on DHS’s website, most single adults seeking shelter are required to go to one of three intake centers after which staff assess their needs and determine an appropriate shelter placement, but they are not required to undergo a formal eligibility determination process; and 

Whereas, In contrast, Procedure No. 12-400 sets forth new standards by which DHS Single Adult Intake facilities would determine whether individuals who apply for Temporary Housing Assistance (“THA”) are eligible for temporary emergency shelter; and

Whereas, More specifically, the new standards established by Procedure No. 12-400 state that DHS will “investigate whether the applicant has other available housing or the means to obtain other housing;” and

Whereas, All applicants for THA would be required to cooperate with DHS’s investigation “by providing all information and documentation necessary to determine that applicant’s eligibility for THA.  If the applicant is unable to produce required documentation, s/he must explain the reason.  Without a valid reason, failure to produce documentation constitutes a failure to cooperate;” and

Whereas, “All applicants must cooperate in completing an assessment of their need for THA by, among other things, providing information regarding their prior housing arrangements and financial resources;” and

Whereas, Procedure 12-400 states that “when an individual or family fails to cooperate in completing the assessment, and the failure is not due to a verified mental or physical incapacity of the individual or family member, [DHS] must deny THA;” and

Whereas, Procedure 12-400 also establishes criteria for determining eligibility, including that “DHS shall investigate all residences where the individual has resided in the year prior to the date of the application for temporary housing assistance;” and

Whereas, Procedure 12-400 further states, “An individual cannot elect to be homeless, for eligibility purposes, by not utilizing other resources to obtain housing.  DHS may explore a housing resource for availability and propose additional actions, either on the part of the individual or primary tenant, to make the housing option suitable for the applicant to reside there…;” and

Whereas, “A primary tenant’s claim, oral or written, that the applicant can no longer reside in the viable housing option is not, by itself, sufficient to establish that the housing is no longer available;” and

Whereas, The stated purposes of Procedure No. 12-400 are to “ensure that THA is being provided only to persons who have no other available housing or the means to secure other housing; and the applicant has responsibilities to cooperate with the assessment conducted by the City and to use available resources and/or seek necessary assistance to avoid homelessness wherever possible; therefore each applicant must clearly demonstrate that s/he is faced with an immediate need for THA, has made reasonable efforts to secure housing and cannot access any other housing even on a temporary basis;” and

Whereas, DHS will utilize Procedure No. 12-400 “to determine whether an applicant for THA is an eligible homeless person.  This determination will be based on an assessment of whether the applicant has a viable housing option where s/he can live even on a temporary basis and/or whether s/he possesses sufficient financial resources to secure such housing;” and

Whereas, Procedure No. 12-400 “also sets forth the requirements with which applicants for shelter must comply in order to receive THA;” and

Whereas, Procedure No. 12-400 falls within the definition of a “rule” under the City Administrative Procedure Act; and

Whereas, DHS did not follow the procedure for rulemaking set forth in section 1043 of the New York City Charter, including (a) publishing the full text of Procedure No. 12-400 in the City Record at least thirty days prior to the date set for a public hearing or the final date for receipt of written comments; (b) electronically transmitting Procedure No. 12-400 to the Office of the Speaker of the Council, the Council’s Office of Legislative Documents, and each Council Member; (c) transmitting to the Speaker of the City Council the certification and analysis; or (d) providing the public with the opportunity to comment on Procedure No. 12-400 guaranteed by section 1043(e) of the New York City Charter; and

Whereas, DHS has not asserted that Procedure No. 12-400 was adopted as an “emergency procedure” pursuant to section 1043(i) of the New York City Charter; now, therefore, be it

Resolved, That the Council of the City of New York is authorized to bring or join in an action or proceeding against the New York City Department of Homeless Services and its Commissioner, to enjoin the adoption, implementation, or enforcement of Procedure No. 12-400, which sets forth new standards by which DHS Single Adult Intake facilities would determine whether individuals who apply for Temporary Housing Assistance are eligible for temporary emergency shelter.
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