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Title:
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Administrative Code:
Repeals and adds subdivision d of § 24-343.1
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Title:
A Local Law to amend the administrative code of the city of New York, in relation to reducing sewer system backups
Administrative Code:
Adds a new section § 24-503.1

Int. No. 425:
By Council Member Constantinides
Title:
A Local Law to amend the administrative code of the city of New York, in relation to requiring the city to prepare a plan to prevent sewer system backups
Administrative Code:
Adds a new section §24-503.1
I. Introduction
On June 25, 2018, the Committee on Environmental Protection, chaired by Council Member Costa Constantinides, will hold a hearing on three bills related to sewer backups. Int. No. 268 would require reporting on the estimated number of facilities requiring the installation of backflow prevention devices. Int. No. 424 would require maintenance measures of sewer lines and Int. No. 425 would require a plan to prevent sewer backups. At this hearing, the Committee hopes to receive testimony from representatives of the New York City Department of Environmental Protection, relevant industries, and interested members of the public regarding the merits of the legislation, and how the bills can be improved so that sewage backups can be reduced or eliminated and backflow device installation compliance can be more effectively monitored. 
II. Background
The New York City Department of Environmental Protection (“DEP” or “the Department”) is responsible for managing the city’s sanitary sewer system, which includes 14 in-city sewage treatment plants and 7,500 miles of sewer infrastructure conveying 1.3 billion gallons of sewage every day.
  In addition to the identified sewage infrastructure, the DEP has approximately 148,000 catch basins.
 The DEP operates the system pursuant to a New York State Department of Environmental Conservation’s State Pollution Discharge Elimination System (“SPDES”) permit, and has recently been more proactive in maintaining the system with digital tools and innovative practices.
  The SPDES permit mandates that the system be properly operated and maintained in accordance with the terms of the permit.
  
If the system is not properly maintained, people may be exposed to sewage backups in basements, streets and yards. In August 2016, the United States Environmental Protection Agency (“EPA”) found that the DEP experienced an excessive number of sewage backups between 2011 and 2015—more than 17,000.
  There were also numerous instances of repeat backups in the same locations, many due to capacity issues or infrastructure maintenance.
 

Sewage can contain a number of biological hazards including bacteria, funguses, parasites, viruses and blood borne viruses.
 Exposure to sewage backups can result in a variety of adverse human health effects stemming from exposure to pathogens such as E. coli, shigellosis, salmonella, giardia, cryptosporidium lamblia and hepatitis A and B.
  
In Southeast Queens, there has been a chronic, long-standing flooding problem affecting over 400,000 City residents.
  The area has had more 311 flooding and confirmed sewer backup complaints during one fiscal year than any other area of the City and certain neighborhoods, including Rosedale, Springfield Gardens, St. Albans, Jamaica, Queens Village and the Rockaways, regularly experience recurring flooding conditions.
  In these neighborhoods, storm water floods streets, buildings, businesses and homes.
  
Figure 1: Sewage Backup Complaints to 311 in FY2016   
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In the past 15 years, the DEP says it has invested around $16 billion to upgrade the City’s wastewater system.
 Recently, the DEP has also determined that grease is the root cause of most confirmed sewer backups. The DEP estimates that grease is the cause of 70% of sewer backups, with 63% residential and 7% commercial.
 The Department launched the “Cease the Grease” outreach campaign in Southeast Queens to build awareness of the impact improper grease disposal has on pipe drainage, and that this can lead to sewer backups.
 From September 2015 to August 2016, the outreach campaign visited 50,000 residences as well as 1,000 commercial food service establishments in Community Districts 12 and 13 in Southeast Queens.

There is also evidence that broken catch basins may have a prominent impact on sewer backups. In 2015, the City Council enacted Local Law 48 of 2015, which required the DEP to clean the City’s catch basins at least once a year and repair broken catch basins within nine days after the receipt of a complaint. Previously, the DEP had been inspecting these catch basins once every three years.  By the end of FY2017, the DEP had inspected 98.3% of the more than 148,000 catch basins in the City.
 
The first mandated report pursuant to Local Law 48 of 2015 identified thousands of catch basins that were clogged and broken.  These clogged and broken catch basins may have resulted in sewage backups and resulted in flooding.
 Further and as shown in Figure 2, the areas with the most malfunctioning catch basins are in Southeast Queens, with Community Districts 11 and 13 showing the highest numbers in the city, followed by Community District 12 and others. The EPA suggested that the department should further explore the cause of sewage backups to ascertain if there is any relationship between increased sewage backups and clogged or malfunctioning catch basins.

Figure 2: Malfunctioning Catch Basins in FY2016
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III. EPA Compliance Order


On August 31, 2016, due to the significant number of confirmed and unconfirmed sewage backups, the EPA issued an administrative compliance order based upon its conclusion that the DEP’s wastewater treatment system violated the Clean Water Act.
 Specifically, the EPA found that the DEP has failed to properly operate and maintain the wastewater treatment system. The EPA found that the DEP’s State of the Sewers report in 2012 and 2013 concluded that 80% or more of the confirmed sewer backups were due to grease and debris in the sewers. However the DEP’s State of the Sewers Reports did not include broken or malfunctioning catch basins.  
 A number of the backups were also due to capacity-related issues or chronic areas with multiple backups on the same segment, and affecting the same customers over a given time period.
 

Sewer backups most heavily affected Queens, Brooklyn and Staten Island.
 The EPA found that the large number of sewage backups during both wet and dry weather was evidence that the DEP failed to undertake adequate operation and maintenance of its collection system in violation of its SPDES permit.
 Finally, the administrative compliance order indicated that the DEP failed to report illicit and unauthorized discharges as well as discharges occurring to an MS4 catch basin or outfall in violation of the terms of its SPDES permit.
 The EPA concluded that failure to comply with the operation and maintenance terms and conditions of the SPDES permit has caused sewer backups. 
Accordingly, the EPA ordered the DEP to prepare an operation and maintenance plan (“O&M”) for its collection system that is approvable and then, upon approval, immediately commence implementation of the approved O&M plan.
 The DEP will also need to develop a sewage backup benchmark and describe the methodology followed by the DEP to develop the benchmark.
 The sewage backup benchmark needs to be expressed in sewage backups each year and the O&M plan must demonstrate a minimum percentage reduction in sewage backups each year.
  The order also calls for improvements in the annual State of the Sewers reports to indicate the miles of sewers cleaned and inspected, the number of confirmed backups, the number of unconfirmed backups, the number of miles of sewers included in the degreasing program, the major milestones achieved in the O&M plan and other pertinent features.
 According to the administrative compliance order, failure to comply with the terms of the Clean Water Act section 309 (a) (3) may result in penalties of up to $37,500 per day.

In response, in May 2017 the DEP issued the “Sewer Backup Prevention and Response Plan.” The Plan focuses on three areas: operations and maintenance, grease, and a new “proactive, data-driven sewer inspection program” called Targeted Sewer Inspection Pilot (“TSIP”).
 The TSIP includes two phases, one to develop the method and another to conduct the pilot. The development phase of the program was conducted between October 2016 to March 2017, and the DEP inspected a minimum of 2.5% of all sanitary sewer segments in one community board district in Brooklyn and two in Queens.
 The DEP tested two different sewer inspection methods: visual and pole camera. The inspections via pole camera method found a 17% additional number of maintenance issues than visual inspection methods, but took 48% longer to complete.
 The DEP determined that the visual method would allow field crews to do more inspections over a shorter period of time, and still have a pole camera available if needed.
 With the development phase complete, the pilot phase will be conducted from July 1, 2017 to June 30, 2020 and aims to conduct 55,000 sewer segment inspections over the three year pilot period.
 After the pilot phase, it is expected that the improved operation and maintenance procedures will continue and result in a citywide reduction in sewage backups.

The “Sewer Backup Prevention and Response Plan” does not address the presence of tree roots in the customers’ lines or the Department’s infrastructure. There has been ongoing disputes regarding who should be responsible for sewer backups resulting from intrusions into the sewer lines from City-owned street trees.
IV. Backflow Devices
Backflow is when drinking water is contaminated with non-drinkable water, predominately due to plumbing cross-connections. Backflow devices prevent cross-connections between potable and non-potable water. Article 225 of the Public Health Law authorizes the Public Health Council, created within the New York State Department of Health, to establish, amend and repeal a State Sanitary Code to preserve and improve public health.  The Cross-Connection Control Program regulation directs the supplier of water to protect the public water from potential contamination within the premises of the water user.
 In order to carry out its responsibility pursuant to the Public Health Law, the DEP, as a supplier of water, must determine if a facility poses a potential hazard to the City’s water supply.
  If a facility should pose a hazard due to its operations, the DEP Commissioner is required to direct the installation of an approved backflow prevention device by the facility owner.
  Should the owner fail to comply with the directive of the DEP Commissioner, he or she is subject to enforcement actions, such as cease and desist orders, civil or criminal enforcement actions, fines or penalties and even, ultimately, termination of the water supply to the building or any portion of the facility.
  

Some businesses, such as commercial car washing facilities using City water, are required to install an approved backflow prevention device.
 Other businesses use substances that may endanger the health of the public if introduced into the public water system.
  Examples of these businesses include hospitals, funeral homes and mortuaries, laboratories, chemical plants and sewage treatment plants.
 Using the New York State Department of Health guidelines, DEP staff has also identified certain building types as presenting a higher than average risk.  The building types are factory and industrial buildings, garages and gasoline stations, health care facilities, store buildings, loft buildings, office buildings, pools, marinas and yacht clubs, transportation facilities, schools and universities, cemeteries and certain governmental facilities.
   

The New York State Public Health Law and the DEP rules of the City of New York, make it abundantly clear that “users of a public water system shall prevent cross connections between the potable water piping system and any other piping system within the premises.”
  Restaurants are also required to have proper plumbing connections and prevent contamination of the City water supply or backflow into the City water supply.
 Even pool owners are expected to protect the potable water supply from inter-connection or cross-connection to any potential source of contamination including, but not limited to backflow or back siphonage.

V. Legislation
Three bills will be heard today. Int. No. 268 would improve transparency and efficiency in the installation of backflow devices and enforcement for failure to install backflow devices. Int. No. 424 and Int. No. 425 would codify the EPA mandate that the DEP reduce sewer backups into homes and businesses.
Int. No. 268
In 2009, the Council enacted Local Law 76, which required reporting and certification of backflow devices. Int. No. 268 would repeal a subdivision of the administrative code relating to backflow prevention device reporting and certification, and replace it with a new subdivision containing reporting requirements relating to backflow prevention devices. The new provision would require the DEP to report annually to the Council on: (1) the number of facilities and hazardous facilities estimated to require the installation of backflow prevention devices; (2) the number of such facilities in which backflow prevention devices have already been installed; (3) the number of test reports filed with DEP in the preceding year; and (4) the number of violations issued for the failure to install a backflow prevention device and for the failure to file a required test report with DEP.
Int. No. 424
Int. No. 424 would require the DEP to take maintenance measures needed to assure that sewage backups occur no more frequently than fifty per one hundred miles of sewer line, including quarterly cleaning for at least one year.
Int. No. 425

Int. No. 425 would require that by December 31, 2018, the DEP Commissioner submit a plan to prevent sewer backups to the Mayor and the Council. Such plan would also have to be posted on the DEP’s website. 
Int. No. 268

By Council Member Richards

..Title

A Local Law to amend the administrative code of the city of New York, in relation to backflow prevention device reporting and certification, and the repeal and replacement of subdivision d of section 24-343.1 of such code

..Body

Be it enacted by the Council as follows:
Section 1. Subdivision d of section 24-343.1 of the administrative code of the city of New York is REPEALED and a new subdivision d is added to read as follows: 

d. On or before January 15, 2016, and on or before every January 15 thereafter, the department shall submit a report to the council setting forth the following information:

1. The number of all facilities that the department estimates requires the installation of one or more backflow prevention devices; 

2. The number of such facilities that the department has determined to be in the hazardous category; 

3. The number of all facilities in which backflow prevention devices have been installed to date;

4. The number of hazardous facilities in which backflow prevention devices have been installed to date;

5. The number of annual test reports filed with the department in the preceding calendar year;

6. The number of violations issued in the preceding calendar year for failure to install a backflow prevention device; and 

7. The number of violations issued in the preceding calendar year for failure to file an annual test report with the department.

§ 2. This local law takes effect 90 days after it becomes law.
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Int. No. 424

By Council Member Constantinides 


..Title

A Local Law to amend the administrative code of the city of New York, in relation to reducing sewer system backups

..Body

Be it enacted by the Council as follows:
Section 1. Chapter 5 of title 24 of the administrative code of the city of New York is amended by adding a new section 24-503.1 to read as follows:

§ 24-503.1 Repeat sewer backups. a. As used in this section, the following terms have the following meanings:

Sewer system. The term “sewer system” means all sewers, drains, pipes and appurtenances owned, operated or maintained by the city and used to convey sewage. 

Sewer backup. The term “sewer backup” means a non-permitted release of sewage from the sewer system.

b. The commissioner of environmental protection shall ensure that where a sewer backup occurs more than once, at the same location within a twelve month period, the portion of the  sewer system causing the second or subsequent backup is identified and cleaned within 10 days of such subsequent backup. 

§2. This local law takes effect immediately.
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Int. No. 425

By Council Member Constantinides 

..title

A Local Law to amend the administrative code of the city of New York, in relation to requiring the city to prepare a plan to prevent sewer system backups

..Body

Be it enacted by the Council as follows:
Section 1. Chapter 5 of title 24 of the administrative code of the city of New York is amended by adding a new section 24-503.1 to read as follows:

§ 24-503.1 Plan to prevent sewer backups. a. As used in this section, the following terms have the following meanings:

Sewer system. The term “sewer system” means all sewers, drains, pipes and appurtenances owned, operated or maintained by the city and used to convey sewage. 

Sewer backup. The term “sewer backup” means a non-permitted release of sewage from the sewer system.

b. By no later than December 31, 2018, the commissioner of environmental protection shall submit to the mayor and the council, and post on the department of environmental protection’s website, a plan to prevent sewer backups. Such plan shall include, but not be limited to:

1. A general cleaning and maintenance schedule for the sewer system;

2. An identification of areas with, on average, more than one sewer backup in a 12 month period; 

3. A targeted cleaning and maintenance schedule for areas with, on average, more than one sewer backup in a 12 month period;

4. A schedule for the citywide role out of remote sewer monitoring devices; 

5. A citywide assessment of the impact of fats, oils and grease on the sewer system; and

6. A citywide root control strategy. 

§ 2. This local law takes effect 90 days after it becomes law.
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