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.
I. Introduction
Today, the Committee on Governmental Operations (the “Committee”), chaired by Council Member Gale Brewer, will hold an oversight hearing on encouraging public participation in the City’s rulemaking process.  The Committee will also consider Int. No. 698, a local law that seeks to modernize the notice requirements for public hearings by requiring City agencies to publicize hearings on their websites and via other electronic means.
II. Background
A.  CAPA

The process by which City agencies promulgate regulations – the rulemaking process – is proscribed in Chapter 45 the City Charter as the City Administrative Procedure Act (“CAPA”).
  According to the 1988 Charter Revision Commission, prior to the enactment of CAPA, “agencies exercised their rule-making power in an insular and arbitrary manner, failed to publish their rules, and enforced these unpublished rules.”
  Approved by the voters in November 1988, CAPA was established to rectify this problem and create a detailed process for agency rulemaking.
  Another prime objective of CAPA was to increase public participation in drafting new rules.  

The standard rulemaking procedure occurs in three steps:
1. Notice of the Public Hearing. 

At least thirty days prior to a public hearing or the designated deadline for submission of written comments, an agency must publish notice of a proposed rule or rule change in The City Record.
  Such notice must provide: the proposed rule or rule change (with deletions in brackets and new material in underlined or italicized text), a brief description of the proposed rule or rule change, and the statutory authority for promulgating the proposed rule.
  The notice must also state the time and place of the public hearing for the proposed rule or rule change.
  
In addition to publication in The City Record, CAPA also requires that notice be transmitted to the Council, the corporation counsel, each Council member, the chairs of all community boards, the news media, and civic organizations.
  In 2008, CAPA was amended to mandate that such notice be made electronically and to clarify that it is to occur no later than the time an agency sends its notice of public hearing for a proposed rule or rule change to The City Record for publication.


2. Public Comments.
An agency must provide an opportunity for public comment on proposed rules.  Pursuant to CAPA, agencies are required to (1) conduct outreach to the discrete regulated community or communities, if one exists; (2) allow for submission of written data, views, or arguments; and (3) hold a public hearing.
  After considering the public commentary, and if appropriate, making revisions based on the public comments, an agency may adopt a final rule.
   

3. Notice of Adoption. 

After the public hearing and consideration of public comments, an agency must publish the final rule in The City Record.
  The final rule may include changes reflecting comments submitted by the public or other City agencies.  The final rule takes effect thirty days after its final publication in The City Record.

B.  Recent Efforts to Encourage Public Participation in Rulemaking
In 2009, legislation enacted by the Council established the Panel on Regulatory Review (“Regulatory Review Panel”).
  A main objective of the Regulatory Review Panel is to modernize the rulemaking process, with the specific goals of enhancing public participation and identifying and fixing systemic problems with existing rules and regulatory implementation.  During the first phase of the Regulatory Review Panel’s work, it received input from over 200 small business owners, industry representatives and other stakeholders through outreach sessions with business owners in all five boroughs, meetings with various industry and civic groups, and written comments from the general public.  In April 2010, the Regulatory Review Panel released a report containing fourteen recommendations for improving the City’s regulatory system and environment.
  
One of the Panel’s recommendations was to “modernize the rulemaking process by launching an accessible, online platform for all rulemaking actions.”
  In May 2010, the City launched this new website -- NYC Rules.
   NYC Rules serves as a centralized information portal that makes it easier for interested members of the public to participate in the rulemaking process by allowing for the online submission of public comments and providing a convenient way for interested parties to track regulatory developments.
  In short, NYC Rules provides a useful “one-stop” point of access for information about rulemaking actions.  
Many members of the public, however, may still seek to find information about proposed rules and upcoming hearings via an agency’s individual website.  Indeed, for a member of the public who is unaware of NYC Rules, an agency’s website is likely to be the first – perhaps only – place one looks for information online.  Although some agencies currently place information about upcoming hearings on their websites, many do not.  For those agencies that do provide information on their websites about upcoming rulemaking actions, the information is oftentimes difficult to find.  Additionally, few, if any, agencies provide a link to NYC Rules in order to redirect members of the public to more complete information.    

Moreover, new technology enables agencies to more actively publicize upcoming rulemaking hearings and to engage interested members of the public in the rulemaking process.  In this day and age, only the most ardent observers of the day-to-day workings of City government monitor and check The City Record.  How are agencies using other means, including electronic media, to engage the public in the rulemaking process? To what extent do agencies use social media, such as Twitter, to inform interested members of the public about upcoming rulemaking hearings and solicit input? What other means can agencies use beyond publication in The City Record?

III. The Legislation
 
The proposed legislation would seek to modernize the notice requirements for rulemaking hearings by amending CAPA in two ways.  First, every City agency would be required, in addition to publishing information about proposed rules and hearings in The City Record, to also provide such information in a prominent location on the agency’s website at least seven days prior to the date of the rulemaking hearing.  Second, every City agency would be required, to the greatest extent practicable, to publicize upcoming rulemaking hearings via electronic means that are likely to reach interested members of the public.  Such electronic means include social networks and other new technology sites. 
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Be it enacted by the Council as follows:
Section 1.  Subdivision b of section 1043 of chapter 45 of the New York city charter is amended to read as follows:

b. Notice. 1. Each agency shall publish the full text of the proposed rule in the City Record at least thirty days prior to the date set for a public hearing to be held pursuant to the requirements of subdivision e of this section or the final date for receipt of written comments, whichever is earlier, and shall provide information regarding such public hearing in a prominent location on such agency's website at least seven days prior to the date set for such hearing.  A proposed rule amending an existing rule shall contain in brackets any part to be deleted and shall have underlined or italicized any new part to be added.  A proposed rule repealing an existing rule shall contain in brackets the rule to be repealed, or if the full text of the rule was published in the Compilation required to be published pursuant to section one thousand forty-five, shall give the citation of the rule to be repealed and a summary of its contents.  Such published notice shall include a draft statement of the basis and purpose of the proposed rule, the statutory authority, including the particular sections and subdivisions upon which the action is based, the time and place of public hearing, if any, to be held or the reason that a public hearing will not be held, and the final date for receipt of written comments.  If the proposed rule was not included in the regulatory agenda, such notice shall also include the reason the rule was not anticipated, as required in subdivision c of section one thousand forty-two of this chapter.

2.  Copies of the full text of the proposed rule shall be electronically transmitted to the office of the speaker of the council, the council's office of legislative documents, the corporation counsel, each council member, the chairs of all community boards, the news media and civic organizations no later than the date the proposed rule is transmitted to the City Record for publication pursuant to paragraph one of subdivision b of this section; provided that an inadvertent failure to fully comply with the notice requirements of this paragraph shall not serve to invalidate any rule.

3. (a) News media, for the purposes of this subdivision, shall include (i) all radio and television stations broadcasting in the city of New York, all newspapers published in the city of New York having a city-wide or borough-wide circulation, and any newspaper of any labor union or trade association representing an industry affected by such rule, and (ii) any community newspaper or any other publication that requests such notification on an annual basis.

      (b) Civic organizations, for the purposes of this subdivision, shall include any city-wide or borough-wide organization or any labor union, trade association or other group that requests such notification on an annual basis.

      4.  Each agency shall, to the greatest extent practicable, and in addition to the electronic transmissions required by paragraph 2 of this subdivision, publicize upcoming public hearings via electronic means that are likely to reach interested members of the public.
§ 2.  This local law shall take effect ninety days after enactment.
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