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I.         INTRODUCTION
On December 10, 2008, the Committee on Public Safety, chaired by Council Member Peter F. Vallone Jr., will conduct a hearing on Proposed Introduction 416-A. Representatives of the New York City Police Department (“NYPD”), Community Boards, and other concerned members of the public are expected to testify.
II.
BACKGROUND


In New York City, as in many large cities, noise is a part of daily life for most citizens.  It is also a source of many problems and complaints for the city’s inhabitants.  The importance of controlling noise in New York is reflected in the city’s public policy section of the noise code, which states that reduction in the ambient sound level of the city will “preserve, protect and promote the public health, safety and welfare, and the peace and quiet of the inhabitants of the city, prevent injury to human, plant and animal life and property, foster the convenience and comfort of its inhabitants, and facilitate the enjoyment of the natural attractions of the city.”
  In December of 2005, Mayor Bloomberg and the City Council passed the first noise code revisions in 30 years.  The changes to the code included increasing fines and making it easier for police to enforce noise laws already in existence.
  The changes were also intended to help noise inspectors “take action against a broad array of noises that have long bedeviled New Yorkers”.
  The changes to the code, which were effective as of July 1, 2007, created stronger enforcement mechanisms for noise issues such as barking dogs, air conditioning units, construction projects and even ice cream trucks.
 

Motorcycle Noise

Among the myriad sounds that are present in the city is that of motorcycles.  Some motorcycles are relatively quiet, whereas others create a thunderous roar that irritates bystanders and has the ability to set off the alarms of near-by cars.  The noise created by this latter category of motorcycles is produced via a “straight pipe,” which is a hollow chrome tube that lacks any type of noise-dampening system.
Any motorcycle produced after 1986 that is sold in the United States for usage on the street is prohibited, under regulations of the Environmental Protection Agency (EPA), from producing noise emissions in excess of 80 decibels.
  Exhaust systems, including replacement exhaust systems designed for older motorcycles, must also adhere to the 80 decibel standard.
  Both motorcycles and exhaust systems are required to have a label indicating that they meet the EPA noise emission requirements.
  Manufacturers of motorcycle exhaust systems must include, with all sold products, a notice stating that Federal law prohibits tampering, which is modifying an exhaust system, or using a modified exhaust system, in any way that would cause a motorcycle to exceed the Federal noise standard.
  The notice explicitly states that removing or puncturing the muffler or baffles of an exhaust system will likely constitute tampering.
  Despite this notice, many motorcycle users remove the baffles from their mufflers or outfit their motorcycles with straight pipes, which allows the motorcycle to emit a thunderous roar.
  Straight pipes are often intended “for closed-course competition only,” and are marked as such at the time of sale.  They are nevertheless purchased by motorcycle owners and used on street motorcycles.  The noise emitted by these pipes is in excess of the federal 80 decibel standard; straight pipes can emit 110 decibels or more, similar to the sound level of a jet climbing at 1,000 feet.

There is a debate among motorcyclists regarding the level of noise that should be emitted from motorcycles.  The booming noise is an aggravating nuisance to those not riding motorcycles, and some motorcycle riders think it is important not to alienate these citizens.  A number of bikers, however, consider the sound of an altered exhaust system to be a vital part of the sensory experience that comes with riding a motorcycle.

Furthermore, many bikers contend that loud pipes save lives by making motorcycles more noticeable to drivers in cars and trucks, but no lifesaving value in loud motorcycle pipes has been proven.  Most collisions of motorcycles with larger vehicles occur when cars and trucks turn left in front of oncoming bikes.
  Since exhaust noise is emitted behind the motorcycle, these drivers do not hear the loud pipes.  There were over 2,300 two-vehicle fatal crashes involving a motorcycle and another vehicle in 2007; in 40 percent of these crashes, the other vehicle was turning left while the motorcycle was going straight, passing, or overtaking the vehicle, and in only 27 percent of these crashes were both vehicles going straight.
  Additionally, in 2007, 78 percent of motorcycles involved in two-vehicle crashes were impacted in the front, and only 5 percent were struck in the rear.
  Motorcycles are also more likely to be involved in a fatal collision with a fixed object than other vehicles.  In 2007, 25 percent of the motorcycles involved in fatal crashes collided with fixed objects, compared to 18 percent for passenger cars, 13 percent for light trucks, and 3 percent for large trucks.

A previous hearing on the topic of motorcycle noise, which included discussion of a prior version of Proposed Introduction No. 416-A, which will be considered at today’s hearing, was held by the council on December 14, 2006.  At that hearing, concerned community members testified about how motorcycle noise disrupted their lives and adversely affected neighborhood businesses.
  Additionally, the New York City Police Department testified about difficulties that it encounters in enforcing laws prohibiting excessive noise made by motorcycles.
  At today’s hearing, the committee will explore how Proposed Introduction No. 416-A would assist the police department in its efforts to combat excessively noisy motorcycles.


Denver, Colorado’s Efforts to Combat Motorcycle Noise

In June of 2007 Denver, Colorado was the first city in the country to require motorcycle owners and riders to have EPA-certified mufflers on their bikes.
  The city had a noise ordinance before 2007, which limited motorcycles to 80 decibels of noise, but the policy was difficult to enforce.
  Therefore, the City Council in Denver gave police the power to pull over motorcycles that seemed louder than the legal limit of 80 decibels and check for the EPA sticker.
  Fines for riders caught without the proper sticker can be as high as $500.
 Purchasing the proper, EPA-approved muffler can cost motorcycle owners anywhere from $400 to $1400.


Many Denver residents applauded the City Council for its efforts to enforce noise code violations but the motorcycle community resisted the measures.  Some motorcycle owners in Denver claim that making their bikes louder makes it safer for them to drive.
  Some drivers claim that laws regulating motorcycle sound discriminate against the “biker community” and that police will abuse their new enforcement power.
  Officers in Denver assured bikers, through the media and at Council hearings, that “if bikers ride with respect then there will be no citations or anyone pulled over”.

Existing New York Law on Motorcycle Noise

The laws of New York State already prohibit both “straight pipes” and any motorcycle exhaust device that is designed to allow for the bike’s internal baffling to be fully or partially removed or interchangeable.  Specifically, subdivision 31-a of section 375 New York State Vehicle and Traffic law (VTL) states that “[n]o person shall, in the state, sell, install or use a motorcycle exhaust device without internal baffles, known as ‘straight pipes.’”  Subdivision 31-b states that “[n]o person shall, in the state, sell, install, or use a motorcycle exhaust device that is intentionally designed to allow for the internal baffling to be fully or partially removed or interchangeable.”  Violation of either of these provisions is a traffic infraction.
  
Section 381 of the VTL sets forth requirements for motorcycles used on the public highways in New York State.  Subdivision 11 of 381 prohibits operating a motorcycle on a highway if the motorcycle is:

(1) not equipped with a muffler to prevent excessive or unusual noise; (2) equipped with a muffler from which the baffle plates, screens or other original internal parts have been removed or altered; (3) equipped with an exhaust device without internal baffles, known as “straight  pipes”; or (4) equipped with an exhaust system that has been modified in a manner that will amplify or increase the noise emitted by the motor of such vehicle above that emitted by the exhaust system originally installed on the vehicle.
Subdivision 12 prohibits, with limited exceptions, operating a motorcycle with an exhaust device designed to allow for the internal baffling to be “fully or partially removed or interchangeable.”
  Violation of these prohibitions is punishable by a fine of one hundred dollars or less or imprisonment for 30 days or fewer, or both.


Additionally, section 386 of the VTL creates a traffic infraction for generating sound over 82 decibels, as measured from 50 feet away from a motorcycle, for motorcycles traveling at 35 miles per hour or slower.  If the speed is over 35 miles per hour, the limit is 86 decibels.


In New York City, the noise code addresses the issue of motorcycle volume.  Section 236 of Title 24 of the Administrative code prohibits any person from causing or permitting “any motorcycle to operate on a public right-of-way where the muffler or exhaust generates a sound that is plainly audible to another individual at a distance of 200 feet or more from the motorcycle.”
  Violation of this provision can result in a civil penalty of up to $1,440 for a first violation, up to $2,800 for a second violation, and up to $4,200 for a third violation.
  Additionally, such violation may result in a criminal misdemeanor charge.


Despite the many laws in New York that serve to eliminate the noise created by straight pipes, the problem persists.  One of the reasons for this is that most of these laws require the police to actually hear the noise of the motorcycle, which requires the motorcycle to be in motion.  The police, however, find it difficult to enforce laws on motorcycles in motion.
  Specifically, the police department testified that motorcycles are difficult to overtake in the city, as large police squad cars are not equipped to follow slimmer motorcycles.  Beyond the fact of size, a high-speed chase presents a danger to pedestrians, and is thus not an activity that the police see as a rational response to a noise violation.
  
III.
ANALYSIS OF PROPOSED LEGISLATION 
Proposed Introduction No. 416-A

Proposed Introduction No. 416-A (the “Bill”) would amend Chapter One, Subchapter Two, of Title 19 of the administrative code by adding a new subsection 170.1 to prohibit the parking, stopping, or standing, of motorcycles equipped with straight pipes on the streets of New York City.  The Bill is intended to enhance the City’s ability to enforce already existing state law in several ways.  First, the Bill gives four different agencies – the departments of police, consumer affairs, environmental affairs, and transportation – enforcement capabilities.  Second, adding the explicit offense of parking, standing, or stopping a motorcycle with a straight pipe will make it easier for agencies to catch violators.  It is much easier, far safer, and subject to less error and uncertainty to identify a straight pipe on a parked or stopped vehicle than on a moving one.  Finally, the proposed law authorizes corporation counsel to commence a civil action on behalf of the City for injunctive relief and explicitly delineated violations and civil penalties, and provides for increasing penalties for multiple violations.  

The Bill defines “straight pipe” as any “motorcycle exhaust device that does not contain internal baffles or that is intentionally designed to allow for the internal baffling to be fully or partially removed.”  Additionally, the Bill states that, for those exhaust pipes that are manufactured after December 31, 1982, a straight pipe is any motorcycle exhaust pipe that is not equipped with an exhaust muffler bearing the federal EPA-required label applicable to the motorcycle’s model year, as required by Federal regulations.  Finally, the Bill also defines “straight pipe” as “exhaust pipes on a motorcycle that is equipped with an exhaust muffler bearing such federal EPA required labeling designating such muffler as designed for use on closed course competition motorcycles only.”  

The Bill would prohibit any person from parking, stopping, or standing a motorcycle equipped with such straight pipes on the streets of New York city and would make violation of the law a traffic infraction, punishable in accordance with section eighteen hundred of the state vehicle and traffic law.  Notice of such infraction would be affixed to a prominent area of the vehicle.  In addition, violators of the law would be liable for the following civil penalties: (1) at least $500 but not more than $1000 for a first violation; (2) at least $1000 but not more than $2500 for a second violation; and (3) at least $2500 but not more than $5000 for a third or subsequent violation.  Civil penalties may be recovered in a proceeding before the environmental control board, which must be commenced by the service of a summons or notice of violation.  
The individual operating a motorcycle is liable for any fines and penalties imposed pursuant to this section.  The owner of said motorcycle, however, would also be jointly and severally liable with the operator.  It would be an affirmative defense to any charge of violation that the motorcycle was reported to the police as stolen prior to the time the violation was issued.  
Under the proposed law, the departments of police, environmental protection, consumer affairs, or transportation could, upon the issuance of a summons or notice of violation, seize the motorcycle or straight pipe in accordance with rules promulgated by the police commissioner and deliver the bike or pipe into police department custody.  Upon such seizure written notice would be given, where possible, of the procedure for redemption of the motorcycle or straight pipe and of the procedures regarding the required post-seizure hearing to the persons and/or addresses as delineated in the proposed law.  The environmental control board must hold a post-seizure hearing to adjudicate the underlying violation within five business days, and must render a decision within five business days after the conclusion of the hearing.  If the environmental control board determines that there has been no violation, the motorcycle or straight pipe must be released immediately to the owner.  If the owner does not claim the motorcycle within twenty business days after a notice of a determination of no violation has been mailed, however, the motorcycle will be deemed abandoned, and shall be disposed of by the police department pursuant to the state’s vehicle and traffic law.  Similarly, if the owner does not claim a seized straight pipe within the same time frame, the police department will destroy or dispose of said pipe.  
If the environmental control board determines that there was indeed a violation, the motorcycle or straight pipe must be released upon payment of any imposed civil penalty.  Seized items also must be released while the required adjudication remains pending, upon the posting of bond or other form of security sufficient to cover the maximum civil penalty that may potentially be imposed.  
A motorcycle or straight pipe would be subject to forfeiture, however, upon notice and a judicial determination that the environmental control board has found the violator liable for violating this section on one or more prior occasions.  In other words, recidivist violators risk automatic forfeiture.  
A proceeding to determine forfeiture must be commenced within ten business days after the receipt of a request by the owner for return of the motorcycle or straight pipe.  In the event that the forfeiture proceeding is not commenced within ten days, the item must be returned to the owner upon payment of the imposed civil penalty and other costs and a showing that the violation underlying the seizure has been corrected.  
Notice of the institution of a forfeiture action must be served on an owner of a motorcycle and on all persons holding a security interest in such motorcycle, as determined by filing with the department of motor vehicles or other appropriate state office of registration.  Noticed owners and those with security interests may assert a claim in the forfeiture action for recovery of the motorcycle or straight pipe or for satisfaction of any ownership or security interest.  Forfeiture will be made unless the party claiming an interest in the motorcycle or straight pipe demonstrates that, (1) he or she had no knowledge of the violating act or did not consent to such act explicitly or by failing to take all reasonable preventative steps, and did not knowingly obtain an interest in the motorcycle or straight pipe to avoid forfeiture; or (2) that the violating act was committed by any person other than the interested party while the motorcycle or straight pipe was unlawfully in the possession of a person who gained such possession in violation of criminal law.  
After a judicial determination of forfeiture, the police department or department of transportation shall at its discretion either retain the motorcycle for the official use of the City or sell the motorcycle at public sale for the benefit of the general fund of the City.  If a straight pipe is deemed forfeited, the police department must destroy the forfeited pipe.  In the event that the court awards an interested party a sum of money to satisfy such party’s interest, the total amount awarded must not exceed the proceeds of the sale of the motorcycle or pipe less the expenses incurred by City, such as the costs of removal and storage. 

Major Amendments Since December 14, 2006
Several definitions in subdivision a of section one of the Bill have been altered.  The definition of “Motor vehicle” has been changed from a vehicle “designed to be” operated on a public highway, to a vehicle that is simply operated or driven upon a public highway.  The definition of “Owner” has been moved from subdivision h(5)(viii) to the definition section.  The definition of “Security interest” has been similarly moved to the definition section from subdivision h(5)(ix).  Finally, the definition of straight pipe has been changed so that, for exhaust pipes manufactured after December 31, 1982, “straight pipe” shall also mean exhaust pipes on a motorcycle that are not equipped with an exhaust muffler bearing the federal EPA required labeling applicable to the motorcycle’s model year, as set out in Code of Federal Regulations Title 40, Volume 24, Part 205, Subpart D and Subpart E, and shall also mean exhaust pipes on a motorcycle that is equipped with an exhaust muffler bearing such federal EPA required labeling designating such muffler as designed for use on closed course competition motorcycles only.
Both the title and subdivision b of the Bill have been amended to prohibit not only the parking of a motorcycle equipped with a straight pipe on the streets of the city of New York, but also the stopping or standing of such motorcycles.  Subdivision d of the Bill has been amended to make violation of the bill a traffic infraction, punishable in accordance with section eighteen hundred of the vehicle and traffic law.  The additional civil penalties, however, remain the same. 

Subdivision e of the Bill was amended by removing the language indicating that the owner of the motorcycle would not be jointly and severally liable with the operator of the motorcycle for fines or penalties under the Bill unless the owner gave express or implied permission to the operator to use the motorcycle.
Previously, the commissioner of transportation was responsible for promulgating rules regarding seizure of non-complying motorcycles.  In the current version of the Bill, the police commissioner holds such responsibility.  Additionally, the police department is responsible for disposing of motorcycles that have remained unclaimed for twenty days.
Section two of the Bill has been moved to section three and has been amended to grant authority to the police commissioner, in lieu of the transportation commissioner, to promulgate rules prior to the effective date of the law.  The Bill has been amended to have a new section two, which would add a new sub-subparagraph v to subparagraph a of paragraph 2 of subdivision d of section 1404 of the charter.  This new section would provide for service of notice of violation of subdivision b of the bill to be made by affixing such notice to said vehicle in a conspicuous place.
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