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Int. No. 383:


By Council Members Yassky and Gerson

TITLE:
A Local Law to amend the administrative code of the City of New York, in relation to the unauthorized operation of a recording device in a motion picture theater.

Admin Code:


Amends chapter 5 of title 20 of the administrative code by 

adding a new subchapter 16.




Int. No. 470:


By Council Members Comrie and Yassky

TITLE:


A Local Law to amend the administrative code of the City 

of New York, in relation to the sale of counterfeit goods.

Admin Code:


Amends chapter 5 of title of the administrative code by 

adding a new subchapter 16.

INTRODUCTION

On November 30, 2006 the Committee on Consumer Affairs and the Committee on Small Business, chaired respectively by Council Members Leroy Comrie and David Yassky, will hold a joint hearing on Introductory Bill Number 383 (“Int. No. 383”), which would amend chapter 5 of title 20 of the administrative code by adding a new subchapter 16, and Introductory Bill Number 470 (“Int. No. 470”), which would amends chapter 5 of title 20 of the administrative code by adding a new subchapter 16.
 Those invited to testify include the New York City Comptroller’s Office, the New York Police Department (“NYPD”), Department of Consumer Affairs (“DCA”), the Motion Picture Association of America (“MPAA”), the League of American Theaters and Producers, each of the five boroughs’ Chambers of Commerce, and others.  

BACKGROUND

New York City’s Film Industry

The film industry in New York City is an important part of the U.S. and New York State economy.  In New York State, the film and broadcast industries account for approximately 100,000 jobs, and a record 23,321 shooting days took place in New York in 2004.
  The total of direct and indirect spending generated by these industries in New York State is approximately $5 billion.
 

New York City and State recognized the importance of the film industry by establishing a Film Production Tax Credit in January 2004.
 This legislation created an estimated 6,000 jobs, increased the amount of money spent on film production in New York by $450 million and contributed substantially to supporting businesses such as transportation, security, catering and construction.

Counterfeit Goods

The trade in counterfeit goods is an extensive shadow industry in the United States and New York City.  According to a report issued in 2005 by the International Chamber of Commerce’s Business Action to Stop Counterfeiting and Piracy (BASCAP) campaign (the “BASCAP Report”), there were 216 incidents where counterfeit items were seized in the U.S. in 2005, representing $128.8 million in lost sales.
  While the BASCAP Report indicates that Canal St. and the East Village in Manhattan are locations where piracy and counterfeiting are known to occur,
 a variety of counterfeit goods are available for sale on streets throughout New York City every day, including fake designer handbags, watches and more.  According to a 2004 report by New York City Comptroller William C. Thompson (the “Comptroller’s Report”), $23 billion was spent on counterfeit goods in New York City during 2003.
  Furthermore, New York City lost approximately $2.6 billion in tax revenue in 2003 as a result of the sale of counterfeit goods.
  

There are a number of factors contributing to New York City’s thriving counterfeit goods market, including some of the same factors that help make New York City an attractive marketplace in general.  First, counterfeit goods are part of a highly organized supply chain, and the Port of New York and New Jersey is an attractive gateway to U.S. markets.  Second, New York City residents have higher incomes than the U.S. average, and thus more disposable income is available for counterfeit goods.
  Third, the high volume of visitors to New York City and the large City population drive counterfeit markets.
  In fact, tourism was the focus of a recent New York Times article that documented visitors to New York City shopping for counterfeit designer items.
  Finally, according to the Comptroller’s Report, the City’s high sales tax may have the unintended consequence of encouraging would-be purchasers of consumer goods to purchase their counterfeit counterparts.
    

Film Piracy


Although most counterfeit goods originate in Asia,
 a substantial amount of CD and DVD counterfeiting takes place in New York City.  In fact, according to the Comptroller’s Report, 42% of all counterfeit compact discs seized in the U.S. are made within the New York metropolitan area,
 and, according to the Motion Picture Association of America (MPAA), New York is a major source of world-wide movie piracy.
  The predominant way in which a movie is bootlegged occurs when a person enters a movie theater and simply records the movie with a handheld camcorder.  Because such camcorders are getting smaller and smaller due to technological advances, it is relatively easy for a bootlegger to conceal the fact that he or she is recording a movie.  Additionally, bootleggers often have assistance in recording a film, traveling in teams where one will copy the film, another will serve as a lookout and the remaining member of the team,  “[is] planted in front of the person doing the recording, trying to keep the path clear of those blackened silhouettes that pop up in the frames of many bootleg films.”
  According to NBC-Universal, 90% of all stolen movies available on the Internet come from individuals recording movies with camcorders in movie theaters (“camcording”), and 50% of camcordings in the U.S. originated in the New York area.
  
Once films are copied in New York, they are then made into DVDs in the U.S., as well as other places such as China and Russia.  Additionally, pirated films are often distributed on the Internet, where once a film is copied, it can be uploaded to a network and almost instantaneously made available to hundreds of thousands of people.
  Enforcement measures have led to confiscations and arrests under the current law (detailed below).  Between June 2004 and June 2005, over 800,000 counterfeit DVDs and approximately 700 DVD burners were seized in New York City.
  Moreover, 1,300 people in New York City were arrested and charged with selling counterfeit films, although the resulting fines for these charges amounted to less than $7,000 in total.
  

APPLICABLE STATE AND FEDERAL LEGISLATION
Counterfeit Goods

It is unlawful for an individual to vend any merchandise, with the exception of certain written material, in the city of New York without first obtaining a general vendor’s license.
  The Commissioner of Consumer Affairs will not grant a license to an applicant who intends to deceive consumers and distribute counterfeit merchandise in violation of federal copyright, patent or trademark law.
  Accordingly, the Administrative Code of the City of New York requires all applicants for a general vendor’s license to submit a written description of the type of goods or services the applicant vendor intends to display.
 

Federal law also affects the production, distribution, and selling of counterfeit goods by providing copyright, patent and trademark protections.  Federal copyright protection applies to “original works of authorship fixed in any tangible medium of expression” including literary, musical, dramatic, sound recording and motion picture works.
  “Any violation of any of the exclusive rights of the copyright owner… or of the author…” of a copyright constitutes a federal criminal offense. 
  Violators of copyright law may be subject to imprisonment for no more than five years for a first offense and not more than ten years for second and subsequent offenses.

Counterfeiters in the City also sell goods in violation of patent law.  Federal law prohibits patent infringement, defined as “the [making, use, offer to sell, or sale of] any patented invention, within the United States or [import] into the United States [of] any patented invention during the term of the patent therefor.”
  An item is considered “patentable” when “any new and useful process, machine, manufacture, or composition of matter, or any new and useful improvement thereof,” is invented or discovered.
  At that point, the inventor or discoverer may “may obtain a patent therefore…”
 Upon discovery of patent infringement, “a patentee shall have remedy by civil action” for such infringement.
 If, however, such patent infringement involves the specific sale of a falsely marked good being passed off as a patented good, a violator shall be held liable for a fine of not more than $500 for every such offense.
 


Laws governing trademarks also inhibit the production, distribution and selling of counterfeit goods.  In order to obtain trademark protection, an applicant must show “a bona fide intention to use the mark in commerce on or in connection with specified goods or services; that he or she believes he or she is entitled to use the mark in commerce; and that no other person has the right to use the mark in commerce, either in the identical form or in such near resemblance as to be likely, when applied to the goods or services of the other person, to cause confusion or mistake, or to deceive the public.”
  Furthermore, trademark infringement, also known as the use of a “counterfeit mark,” occurs when there is use of a “spurious mark… that is identical with, or substantially indistinguishable from, a mark registered on the principal register in the United States Patent and Trademark Office and in use.”
  

Counterfeit trafficking carries significant federal penalties.  An individual can be fined “not more than $ 2,000,000 or [imprisonment of] not more than 10 years, or both, and, if a person other than an individual, [a fine of] not more than $5,000,000.”
 Subsequent violations carry increased fines and extended prison sentences.

Operating Recording Devices in Theaters  

There have been several State and federal attempts to legislate in ways that would help address the problem of unauthorized recording devices operating in motion picture theaters.  The success of these attempts is often hampered by the fact that detection of such criminal operations can be difficult.  Customers are generally allowed to bring personal items, including large bags, into theaters.  Once house lights have been lowered, the unauthorized use of a recording device becomes difficult to see.  Technological advances creating ever-smaller cameras and recording equipment add to the challenge of confronting movie piracy.   Industry advocates argue that stronger deterrents are needed than those currently in place in order to effectively dissuade criminal activity.

Section 275.32 of the New York State Penal Code addresses the operation of recording devices in a motion picture theater.  The law provides that, “A person is guilty of unauthorized operation of a recording device in a motion picture theater when without written authority or permission from the operator of a motion picture theater, the person operates a recording device in such theater…  Unauthorized operation of a recording device in a motion picture theater is a violation.”
  Because the violation penalty pursuant to this statute may require no more than fifteen days in prison
 or a fine (unless otherwise expressly specified in the law) of no more than two hundred and fifty dollars,
 it is arguable that this law, particularly since it is relatively difficult to enforce, is not adequate to deter operatives of a multi-million dollar illegal industry.     

Current proposed bills in the New York State Legislature would increase penalties for such offenses, replacing the existing violation penalty with a class A misdemeanor for the first offense and a class E felony for subsequent convictions.
  While the New York State Senate has twice passed its own version of this bill, the New York State Assembly has yet to move the bill out of committee. 

Federal legislation on this issue, known as the “Artists’ Rights and Theft Prevention Act of 2005,” was enacted last year.  For a first offense of “knowingly us[ing] or attempt[ing] to use an audiovisual recording device to transmit or make a copy of a motion picture or other audiovisual work… from a performance of such work in a motion picture exhibition facility,” the law provides for an unspecified fine and/or a three-year maximum term of imprisonment.
  A second such offense is punishable by a six-year maximum term of imprisonment and/or an unspecified fine.
  Additional provisions of the law detail terms of audiovisual recording device forfeiture and destruction, authorize motion picture exhibition facility owners or their agents to detain violators, clarify the Act’s non-preemption of State laws, and further clarify that this section “does not prevent any lawfully authorized investigative, protective, or intelligence activity by an officer, agent, or employee of the United States, a State, or a political subdivision of a State…”

LEGISLATIVE ANALYSIS
Int. No. 383

Int. No. 383 would amend chapter 5 of title 20 of the administrative code by adding a new subchapter 16 and would prohibit the unauthorized operation of a recording device
 in a 

motion picture theater.  First conviction of a violation of the subchapter provisions would constitute a misdemeanor punishable by a prison term of no more than six months and/or a fine ranging between $1,000 and $5,000 as well as a civil penalty not to exceed $5,000.  Second and any subsequent convictions occurring within six months of a first conviction are subject to up to one year’s imprisonment and/or a fine ranging between $5,000 and $10,000 as well as a civil penalty not to exceed $10,000; such penalties would not limit any causes of action available to injured parties to the action.  

The local law would take effect thirty days after its enactment. 

Int. No. 470


Int. No. 470 would forbid any person “to sell, trade, or otherwise distribute any goods or merchandise that violate, or were produced, derived, copied, or otherwise manufactured in violation of any patent, copyright, or trademark laws.”
  Violators of Int. No. 470 would be guilty of a misdemeanor punishable by a fine ranging from $500 to $5,000 and/or imprisonment for no more than six months.  Furthermore, police officers and other NYPD employees would be authorized to seize any goods or merchandise the officer or employee believes are being sold in violation of patent, copyright, or trademark law.  

Int. No. 470 authorizes DCA to hold adjudication hearings regarding seizures and, upon ruling on the evidence provided, either release the goods to owners found not to be in violation of the subchapter, dispose of goods considered to be abandoned,
 or, in the event of violation of the subchapter, to commence forfeiture action.

This local law would take effect 120 days after enacted into law.
Int. No. 383

By Council Members Yassky and Gerson

..Title

A Local Law to amend the administrative code of the city of New York, in relation to the unauthorized operation of a recording device in a motion picture theater. 

..Body

Be it enacted by the Council as follows:
Section 1.  Chapter 5 of title 20 of the administrative code of the city of New York is hereby amended by adding a new subchapter 16, to read as follows: 

SUBCHAPTER 16

Unauthorized recording in a motion picture theater 

§20-807  Definitions.  Whenever used in this subchapter, the following terms shall mean:

a.  “Recording device” means a photographic or video camera, or any audio or video device, used to record sound, picture, or both.

b.  “Motion picture theater” means any theater or auditorium in which a motion picture is publicly exhibited.

c.  “Unauthorized use” means conducted without written authority or permission from the operator of a motion picture theater.

§20-808  Unauthorized operation of a recording device in a motion picture theater prohibited.  No person may cause or permit another to cause the unauthorized operation of a recording device in a motion picture theater.  

§20-809  Penalties.  Any person who violates the provisions of this subchapter shall be guilty of a misdemeanor which, upon a first conviction, shall be punishable by a term of imprisonment not to exceed six months, by a fine of not less than one thousand dollars nor more than five thousand dollars, or both such fine and imprisonment, and be subject to a civil penalty not to exceed five thousand dollars.  Any person who violates the provisions of this subchapter shall be guilty of a misdemeanor which, and upon a second and any subsequent conviction occurring within six months of a first conviction, shall be punishable by a term of imprisonment not to exceed one year, by a fine of not less than five thousand dollars nor more than ten thousand dollars, or both such fine and imprisonment, and be subject to a civil penalty not to exceed ten thousand dollars.  Such penalty shall be in addition to any other penalties or sanctions that may be imposed, and such penalties shall not limit or preclude any cause of action available to any person or entity injured or aggrieved by such action.


§3.  This local law shall take effect thirty days after its enactment provided, however, that the department of consumer affairs may take any actions necessary prior to such effective date for the implementation of this local law including, but not limited to, the adoption of any necessary rules.
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Int. No. 470 

By Council Members Comrie and Yassky

..Title

A Local Law to amend the administrative code of the city of New York, in relation to the sale of counterfeit goods.

..Body

Be it enacted by the Council as follows:

Section 1. Chapter 5 of title 20 of the administrative code of the city of New York is amended by the addition of a new subchapter 16, to read as follows:

SUBCHAPTER 16

SALE OF COUNTERFEIT GOODS

§20-810 Prohibitions. 

§20-811 Penalties.
§20-810 Prohibitions.  It shall be unlawful for any person to sell, trade or otherwise distribute any goods or merchandise that violate, or were produced, derived, copied or otherwise manufactured in violation of, any patent, copyright or trademark laws.
§20-811 Penalties.   a.  Any person who violates the provisions of section 20-810 of this subchapter shall be guilty of a misdemeanor punishable by a fine of not less than five hundred dollars nor more than five thousand dollars or by imprisonment for not more than six months, or by both such fine and imprisonment.  

 
b. In addition to the penalties set forth in subdivision a of this section, any police officer or authorized officer or employee of the department, upon service of a notice of violation upon any person selling, trading or otherwise distributing any goods or merchandise in violation of section 20-810 of this subchapter, may seize any goods or merchandise which such police officer or authorized officer or employee has reasonable cause to believe are being sold in violation of section 20-810 of this subchapter.  Any goods or merchandise seized pursuant to this subdivision shall be delivered into the custody of the department or other appropriate agency. The commissioner shall hold a hearing to adjudicate the violation underlying the seizure within seven business days after the date of seizure and shall render his or her determination within five business days after the conclusion of the hearing. 
 
1. After adjudication of the violation underlying the seizure, if the commissioner finds that the goods or merchandise have not been sold, or offered for sale, in violation of section 20-810 of this subchapter, the department shall promptly release such goods or merchandise upon written demand by such individual upon whom the underlying notice of violation was served, or other individual able to demonstrate an ownership interest in such property to the satisfaction of the commissioner.

  
2. Any goods or merchandise that have not been claimed within ten days after adjudication by the commissioner of the violation underlying the seizure shall be deemed by the department to be abandoned.  Such goods or merchandise shall be disposed of by the department pursuant to rule of the commissioner.  

  
3. After adjudication of the violation underlying the seizure, if the commissioner finds that the goods or merchandise have been sold, or offered for sale, in violation of section 20-810 of this subchapter, then the commissioner shall commence a forfeiture action pursuant to this subdivision by the filing of a summons with a notice or a summons and complaint in accordance with the civil practice law and rules.  Such summons with notice or a summons and complaint shall be served in accordance with the civil practice law and rules on all parties known to have an interest in the goods or merchandise.  Goods or merchandise which are the subject of such action shall remain in the custody of the department or other appropriate agency pending the final determination of the forfeiture action.
  
4. Notice of the institution of the forfeiture action shall be given by first-class mail to all persons known to hold an interest in such goods or merchandise, including the individual upon whom the underlying notice of violation was served.
  
5.  The department or agency having custody of the goods or merchandise, after judicial determination of forfeiture, shall dispose of such goods or merchandise pursuant to rule of the commissioner.  

 
§2.   This local law shall take effect one hundred twenty days after it shall have been enacted into law except that prior to such effective date the commissioner of consumer affairs may promulgate rules or take any other action necessary for implementation of this local law.
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� Mayor’s Office of Film, Theatre, and Broadcasting website, http://www.nyc.gov/html/film/html/permits/nyc_production.shtml. 


� Ibid.


� See NY CLS Tax § 24 and NYC Administrative Code § 11-604.  The tax credit provides a 10% State refundable tax credit and a 5% City refundable tax credit for film and television productions that complete at least 75% of their stage work in New York City.  


� NBC Universal Report.  Piracy Issues and Challenges in New York.    June 12, 2006.


� Business Action to Stop Counterfeiting and Piracy.  2005 Annual Report – Global Counterfeit and Piracy.  http://www.bascap.com/news/Annual/2005_Counterfeit_Report.html.  Accessed June 27, 2006. 


� Business Action to Stop Counterfeiting and Piracy.  Markets and Locations where Counterfeit and Piracy Activity Occurs.  http://www.bascap.com/facts_figures/locations.html.  Accessed June 27, 2006. 


� Bootleg Billions: The Impact of the Counterfeit Goods Trade on New York City.  City of New York, Office of the Comptroller, William C. Thompson, Comptroller, November 2004. 


� Ibid. 


� Bootleg Billions: The Impact of the Counterfeit Goods Trade on New York City.  City of New York, Office of the Comptroller, William C. Thompson, Comptroller, November 2004.  
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� Tracie Rozhon and Rachel Thorner.  The New York Times Section C, Column 2.  On the Streets, Genuine Copies (And a Few Originals).  May 26, 2005.  


� Bootleg Billions: The Impact of the Counterfeit Goods Trade on New York City.  City of New York, Office of the Comptroller, William C. Thompson, Comptroller, November 2004.  


� Ibid.


� Ibid. 


� NBC Universal Report.  Piracy Issues and Challenges in New York.    June 12, 2006.  


� Timothy L. O’Brien. The New York Times. To Hollywood’s Dismay, Digital Piracy is the Big Ape in Film.  August 29, 2005.  


� Ibid.  


� Ibid. “According to BigChampagne, a California company that tracks online media use, including illegally downloaded films, there are hundreds of thousands of customers. For the week through Aug. 9, 2005, BigChampagne said, an average of 102,895 people a day downloaded the new ‘War of the Worlds,’ film using a file-sharing program called BitTorrent.”


� NBC Universal Report.  Piracy Issues and Challenges in New York.    June 12, 2006


� Ibid.  


� See NYC Admin. Code § 20-453.


� Ibid.


� See NYC Admin. Code § 20-455.


� 17 USCS §102.


� 17 USCS §501.


� 18 USCS §2319.


� 35 USCS §271 (a).


� 35 USCS §101.


� Ibid.


� 35 USCS §281.


� 35 USCS §292.


� U.S. Trademark Law Rules of Practice and Federal Statutes §2.33(b)(2), U.S. Patent and Trademark Office, January 13, 2006.  http://www.uspto.gov/web/offices/tac/tmlaw2.html#_Toc52343958.


� 18 USCS §2320 (e) (1) (A) (ii).


� 18 USCS §2320 (a).


� Ibid.


� NY CLS Penal §275.32 (1) and (2).


� NY CLS Penal §10.00 (3).


� NY CLS Penal §80.05 (4).


� See New York State Senate Bill 3117 sponsored by State Senator Volker (R. - C. - I., Depew) and New York State Assembly Bill 6427 sponsored by Assembly Member Lentol (D. - Brooklyn).  


� 18 USCS §2319B (a).


� 18 USCS §2319B (a) (1) and (2).


� 18 USCS §2319B (c).


� Int. No. 383 defines a “recording device” as a photographic or video camera, any audio or video devices, used to record sound, picture, or both.


� Int. No. XXX, §20-810.


� Goods would be considered abandoned if not “claimed within ten days after adjudication by the commissioner” and “shall be disposed of by the department pursuant to rule of the commissioner.”


� According to Int. No. XXX, subsection 3, “the commissioner [may] commence a forfeiture action pursuant to this subdivision by the filing of a summons with a notice or a summons and complaint in accordance with civil practice law and rules.”  Subsection 4 continues, “Notice of the institution of the forfeiture action shall be given by first-class mail to all persons known to hold an interest in such goods or merchandise,” and subsection 5 notes that “the department or agency having custody of the goods or merchandise, after judicial determination of forfeiture, shall dispose of such goods or merchandise pursuant to rule of the commissioner.”





PAGE  
15

_1079800928.doc
[image: image1.png]






