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TITLE:
To amend the administrative code of the city of New York, in relation to requiring certain qualified transportation benefits.

ADMINISTRATIVE CODE:
Amends title 20 by adding a new chapter 9 and a new section 19-926 within such new chapter.
INTRODUCTION

On October 6, 2014, the Committee on Transportation, chaired by Council Member Ydanis Rodriguez, held a hearing on Int. No. 295-A, which would require that entities with twenty or more full-time employees offer qualified commuter benefits to their employees. The first hearing was held on June 30, 2014 at which time the Committee heard testimony from representatives of the New York City Department of Finance (“DOF”), transit advocates, and other interested parties. Prior to the second hearing, amendments were made to the bill, including changing the agency responsible for enforcement from DOF to the Department of Consumer Affairs (“DCA”), extending the enactment date to January 1, 2016, and providing for a six-month period following the enactment date during which employers would not be subject to civil penalties for violations of the proposed local law. The amended version also specifies that the requirements of the local law only apply to those employers with 20 or more full-time employees and provides that DCA may exempt businesses that demonstrate they would suffer a financial hardship by offering commuter benefits. 
BACKGROUND
The Internal Revenue Code (“IRC”) allows employers to offer commuter transit benefits to their employees on a pre-tax basis.
 In 2012, Congress adopted the American Taxpayer Relief Act—which increased the commuter transit benefit to $245 per month—however, this provision expired in December 2013 and Congress failed to pass an extension.
 Currently, employees are allowed to exclude up to $130 from their wages for certain transit expenses, including mass transit commuting expenses.
 While employees are not required to participate, the program offers attractive tax benefits to both employers and employees. Because the benefit is offered on a pre-tax basis, participants in the program reduce their taxable income by the amount excluded from the gross pay. According to one study, on average, New Yorkers who purchase a monthly Metro Card save $443 per year; and their employers save $103 per employee who participates.


It is estimated that over 700,000 people who work and live in New York City participate in the transit benefits program.
 If the proposed legislation were adopted, an additional estimated 600,000 employees in New York City could be eligible for the transit benefits program.
 In addition to the benefits derived by employers and their employees, it has been documented that the transit benefits program has a beneficial impact on the wider New York City economy. A report by the Riders Alliance estimates that the proposed legislation could add an additional $85 million to the local economy.


While the benefits associated with transit benefits are well documented, some argue that the new mandate will create additional costs, especially for small businesses.
 In particular, critics of the proposed legislation, while acknowledging the benefits of transit benefits to commuters, argue that the new requirement may make it difficult for New York City to reduce its unemployment rate.
 The amended version of the bill addresses this concern by allowing DCA to provide exemptions to employers who can demonstrate to the Department’s satisfaction that compliance with the proposed local law would be a financial hardship. 
ANALYSIS

Section one of Int. No. 295-A would amend title 20 of the Administrative Code by adding a new chapter 9 and a new section 20-926. Subdivision a of the new section would require that every individual, corporation, or other entity with twenty or more full-time employees offer qualified transit benefits on a pre-tax basis. “Full-time employees” would be defined as employees who work an average of 30 hours or more per week during a period of time established through a rule promulgated by the Commissioner of Consumer Affairs. 

Subdivision b of new section 20-926 would state that the provisions of such section would be enforceable by DCA and that any notice of violation issued by DCA would be returnable at the administrative tribunal designated by the Department’s rules. Subdivision b would state that a first violation of subdivision a would result in a civil penalty of $100 to $250. The subdivision would state that an employer violating subdivision a for the first time would have 90 days to cure the violation before a civil penalty would be imposed. If the violation were not cured within 90 days, an employer would be liable for an initial civil penalty. Each 30-day period in which an employer continues to fail to offer transit benefits would constitute a subsequent violation and would be liable for an additional civil penalty of $250. Under subdivision b, an employer would not be liable for a civil penalty more than once in any 30-day period. 

Subdivision c would exclude government entities, entities under a collective bargaining agreement (provided that employees not covered by such agreement are still offered transit benefits), and entities not required to pay federal, State, or New York City payroll taxes. Further, DCA would be permitted to waive the requirements of new section 20-926 if an employer demonstrates to the Department’s satisfaction that compliance would be a financial hardship. 
 Subdivision d would state that the Commissioner of Consumer Affairs may promulgate rules they deem necessary to carry out the provisions of new chapter 9, including establishing civil penalties for violation of such rules, so long as the penalties do not exceed $250 any particular violation.
Section two of Int. No. 295-A would state that employers would not be subject to a civil penalty for violation of new chapter 9 or rules promulgated by the Commissioner of Consumer Affairs under the new chapter if the violation occurs before July 1, 2016. 

Section three of Int. No. 295-A would state that the local law would take effect on January 1, 2016. Before that date, the Commissioner of Consumer Affairs would be required to take necessary steps, including the promulgation of rules, to ensure that the Department is able to carry out the law by January 1, 2016. Section three would also provide that the local law would no longer be effective if qualified transportation benefits were no longer permitted to be exempted from gross income for federal tax purposes. 
UPDATE


On October 6, 2014, the Committee on Transportation passed Int. No. 295-A by a vote of thirteen in the affirmative and zero in the negative with no abstentions. 

Int. No. 295-A

By Council Members Garodnick, Johnson, Chin, Cohen, Constantinides, Crowley, Dickens, Gentile, King, Koo, Lancman, Lander, Levine, Miller, Richards, Rose, Vallone, Cornegy, Espinal, Palma, Cumbo, Barron, Maisel, Wills, Rosenthal, Koslowitz, Deutsch, Ferreras, Menchaca, Dromm, Torres, Treyger, Vacca, Rodriguez, Kallos, Levin, Reynoso, Arroyo, Van Bramer and Ulrich

 A LOCAL LAW

..Title

To amend the administrative code of the city of New York, in relation to requiring certain qualified transportation benefits.

..Body

Be it enacted by the Council as follows:
Section 1. Title 20 of the administrative code of the city of New York is amended by adding a new chapter 9 to read as follows:

Chapter 9

Mass Transit Benefits

§ 20-926 Election of qualified transportation benefits in lieu of taxable dollar compensation for certain non-governmental employees. 
a. Except as provided in subdivision c of this section, every employer with twenty or more full-time employees in the city of New York shall offer full-time employees the opportunity to use pre-tax earnings to purchase qualified transportation fringe benefits, other than qualified parking, in accordance with federal law, provided that in the event that such employer’s number of full-time employees is reduced to less than twenty, any employee eligible to be provided such opportunity prior to the employee reduction shall continue to be provided such opportunity for the duration of such employee’s employment with such employer. For purposes of this section, “full-time employees” shall mean employees who work an average of thirty hours or more per week for such employer for such period of time as the commissioner establishes by rule.    

b. The provisions of this section shall be enforceable by the department. Any notice of violation issued by the department shall be returnable to the administrative tribunal authorized to adjudicate violations of this chapter as set forth in the department’s rules. The department shall prescribe the form and wording of such notices of violation. Any employer found to be in violation of the provisions of this section shall be liable for a civil penalty payable to the city of New York of not less than one hundred dollars nor more than two hundred fifty dollars for the first violation. Such employer shall have ninety days to cure such first violation before a civil penalty shall be imposed. After the expiration of such cure period, every thirty-day period in which such employer fails to offer such benefit shall constitute a subsequent violation and a civil penalty of two hundred fifty dollars shall be imposed for each such subsequent violation. A civil penalty shall not be imposed on any individual employer more than once in any thirty-day period. 

c. Subdivision a of this section shall not apply (i) to the United States government, the state of New York, including any office, department, independent agency, authority, institution, association, society or other body of the state including the legislature and the judiciary, or the city of New York or any local government, municipality or county or any entity governed by general municipal law section 92 or county law section 207; (ii) where a collective bargaining agreement exists between any group of employees and an employer, except where the number of full-time employees not covered by any such agreement is twenty or more, in which case those full-time employees not covered by any such agreement shall be eligible for such benefit; or (iii) where such employer is not required by law to pay federal, state and city payroll taxes. In addition, the department may waive the requirements of this section for an employer if such employer has demonstrated to the satisfaction of the department that the offering of such benefit would be a financial hardship for such employer.

 d. The commissioner may promulgate such rules as he or she deems necessary to effectuate the provisions of this chapter, including, but not limited to, establishing civil penalties for the violation of such rules in amounts not exceeding two hundred fifty dollars for any such violation.
§ 2. Notwithstanding any other provision of law, an employer shall not be subject to a civil penalty for any violation of chapter 9 of title 20 of the administrative code of the city of New York, or any rule promulgated thereunder, if such violation occurs before July 1, 2016.
§ 3.  This local law shall take effect January 1, 2016, provided that (i) the commissioner of consumer affairs shall, prior to the effective date of this local law, promulgate such rules, and take such other steps, as may be necessary to effectuate the provisions of this local law on its effective date and (ii) in the event qualified transportation benefits are no longer permitted to be excluded from an employee’s gross income for federal income tax purposes and from an employer’s wages for federal payroll tax purposes, this local law shall no longer be effective.
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