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INTRODUCTION

On Monday, December 18, 2017 the Committee on Small Business, chaired by Council Member Robert Cornegy, will consider Proposed Introduction Number 1499-A (Proposed Int. No. 1499-A), a Local Law in relation to requiring the commissioners of sanitation and consumer affairs to study the feasibility of a penalty mitigation program.
The original version of this legislation was previously heard by the Committee on Monday April 24, 2017. At that hearing, the Committee heard testimony from representatives of the Department of Small Business Services, the Department of Consumer Affairs, the Department of Housing Preservation and Development, various Chambers of Commerce, advocates, representatives of business owners and other interested members of the public.
BACKGROUND

According to the Department of Small Business Services, (SBS), there are 200,000 small businesses located in the New York City (NYC or the City), 98 percent of which are small (fewer than 100 employees) and 89 percent of which are very small (fewer than 20 employees).
  Improving the local regulatory climate for these establishments has been a concern of the Council and the Administration for several years. For example, Local Law 45 of 2009 (Local Law 45) created the Regulatory Review Panel (“the Panel”) to recommend legislative and administrative changes to reduce certain regulatory burdens upon small businesses.
 As a result of this review process eventually came Local Law 153 of 2013 (Local Law 153) , which allowed the Department of Consumer Affairs (DCA), as well as the Departments of Environmental Protection (DEP) and Sanitation (DSNY), to make certain first-time violations “curable,” whereby respondents can avoid civil penalties if they comply within a certain timeframe,.

 In keeping with the momentum of Local Law 45 and Local Law 153 to reduce the regulatory burden upon small businesses in the City, DCA announced a “Small Business Relief Package” in July 2014.

Local Law 65 of 2015 (Local Law 65) and Local Law 66 of 2015 (Local Law 66) were enacted in continuation of the Council’s work to support small businesses. Local Law 65 requires that the business owner’s bill of rights, which advises business owners of their rights as they relate to agency inspections, include translations in at least the top six languages spoken by limited-English proficient individuals. Local Law 66 established small business advocates within SBS dedicated to helping business owners obtain appropriate services from the Department and other government agencies, required that the contact information for the small business advocates be prominently displayed on certain city websites, and required a report on the number and type of requests received, as well as the assistance that was provided in response to each request.
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In July 2015, City officials announced that fine revenue collected from small businesses had fallen to $15.7 million from $32.5 million from Fiscal Year (FY) 2014 to FY 2015 (see chart above).
 Additionally, over the course of FY 2015, DCA issued approximately 3,700 curable violations to small businesses.


Analysis of legislation
Analysis of PROPOSED Int. No. 1499-a
Section one of Int. No. 1499 sets forth the definitions of “food service establishment,” “penalty mitigation program,” and “retail establishment.” 

Section two would require the Commissioner of Sanitation to review violations enforced by the Department of Sanitation (DSNY), study the feasibility of establishing a penalty mitigation program for such violations, and provide a report summarizing the results of the review to the Mayor and to the Council.  The Commissioner of DSNY may promulgate rules establishing the penalty mitigation program if such program is appropriate based on the feasibility study.  The violation review, feasibility study, and rule promulgation must occur within two years of the enactment of this legislation. 

Section three would require the Commissioner of Consumer Affairs to review violations enforced by the Department of Consumer Affairs (DCA), study the feasibility of establishing a penalty mitigation program for such violations, and provide a report summarizing the results of the review to the Mayor and to the Council.  The Commissioner of DCA may promulgate rules establishing the penalty mitigation program if such program is appropriate based on the feasibility study. The violation review, feasibility study, and rule promulgation must occur within two years of the enactment of this legislation.
Section four provides that the local law takes effect immediately.
Significant amenements to Int. No. 1499

Int. No. 1499 originally required the Commissioners of Housing Preservation and Development, Buildings, Fire, Health and Mental Hygiene, Consumer Affairs, and Sanitation to review the violations enforced by their respective agencies and to generate of list of penalties that may be waived through participation in a penalty mitigation program.  Each Commissioner would have also been required to submit a report to the Mayor and the Council a report providing an explanation for any such violations which were not included in such list. The amended version of the bill reduced the application of the legislation to now only mandate that the Commissioners of Consumer Affairs and Sanitation review certain violations enforced by their respective departments. 

Proposed Int. No. 1499-A

By The Speaker (Council Member Mark-Viverito) and Council Member Cornegy
A LOCAL LAW
..Title

In relation to requiring the commissioners of sanitation and consumer affairs to study the feasibility of a penalty mitigation program

..Body

Be it enacted by the Council as follows:


Section 1. As used in this local law, the following terms have the following meanings:


Food service establishment. The term “food service establishment” means a premises or part of a premises where food is provided directly to the consumer whether such food is provided free of charge or sold, and whether consumption occurs on or off of the premises or is provided from a pushcart, stand or vehicle and shall include, but not be limited to, full-service restaurants, fast food restaurants, cafes, delicatessens, coffee shops, grocery stores, vending trucks or carts and cafeterias. 


Penalty mitigation program. The term “penalty mitigation program” means:

 
(i) For a food service establishment, a program that allows such establishment to have civil penalties waived if such establishment complies with the requirements of a program designed to encourage such food service establishment to donate excess food to an appropriate not-for-profit organization; or 


(ii) For a retail establishment, a program that allows such establishment to have civil penalties waived if such establishment complies with the requirements of a program designed to encourage such retail establishment to make their restrooms available to the public.

Retail establishment. The term “retail establishment” means an establishment, other than a food service establishment, that sells products and has a restroom.  

§ 2. Within 2 years of the enactment of this section, the commissioner of sanitation shall:


a. Conduct a review of violations enforced by the department of sanitation, pursuant to title 16 of the administrative code of the city of New York, to study the feasibility and appropriateness of establishing a penalty mitigation program regarding any such violations issued to food service establishments or retail establishments;  

b. Promulgate a rule authorizing the waiver of civil penalties for such violations based on a food service establishment or retail establishment’s participation in such penalty mitigation program, provided that the review required by subdivision a. of this section has concluded that such a program is feasible and appropriate; and

c. Submit to the mayor and the council a report summarizing the results of the review, which shall include, if the review concluded that a penalty mitigation program is not feasible and appropriate, an explanation for such conclusion; and, if the review concluded that a penalty mitigation program is feasible and appropriate, an explanation for the exclusion of certain violations from the rule. 



§ 3. Within 2 years of the enactment of this section, the commissioner of consumer affairs shall: 

a. Conduct a review of violations enforced by the department of consumer affairs, pursuant to title 20 of the administrative code of the city of New York, that (i) relate to the display of prices, the accuracy of scanners, or the posting of signage, or (ii) are commonly issued to food service establishments or retail establishments, excluding any violations authorized by chapters 8, 9, 10, 12 or 13 of such title, in order to study the feasibility and appropriateness of establishing a penalty mitigation program regarding any such violations issued to food service establishments or retail establishments; 

b. Promulgate a rule authorizing the waiver of civil penalties for such violations based on a food service establishment or retail establishment’s participation in such penalty mitigation program, provided that the study required by subdivision a of this section has concluded that such a program is feasible and appropriate; and 

c. Submit to the mayor and the council a report summarizing the results of the review, which shall include, if the review concluded that a penalty mitigation program is not feasible and appropriate, an explanation for such conclusion; and, if the review concluded that a penalty mitigation program is feasible and appropriate, an explanation for the exclusion of certain violations from the rule.  


§ 4. This local law takes effect immediately.
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