MEMORANDUM IN SUPPORT

TITLE:     A LOCAL LAW to amend the administrative code of the city of New York, in relation to the filing of annual disclosure reports
SUMMARY OF PROVISIONS:


This bill would amend Administrative Code § 12-110, which contains the City's requirements to file annual reports regarding one's positions, holdings and interests. 

Bill Section 1 would amend or add several definitions set forth in § 12-110(a):

§ 12-110(a)(1):  A definition of the term “affiliated” would be added because gifts from "affiliated" donors must be aggregated in determining whether such gifts meet the annual threshold for reporting (see, e.g., §§ 12-110(d)(1)(h)(4), 12-110(d)(2)(e), 12-110(d)(3)(e)).

§ 12-110(a)(2):  The terms “agency” and “city agency” would be added, for they are not currently defined in § 12-110, although “city employee” is defined ( § 12-110(a)(2)), despite the fact that the  law applies to officials and officers as well as to employees.  The addition of this definition would obviate the need for a definition of “city employee,” which would therefore be deleted.  The definition of “agency” is based on the definition of “agency” in Charter § 2601(2), with the following changes: the deletion of community school boards, which no longer exist; the substitution of the Economic Development Corporation ("EDC") for the Financial Services Corporation and Public Development Corporation because EDC is the successor agency to those entities; the addition of the New York City Industrial Development Agency, the offices of the District Attorneys and Special Narcotics Prosecutor, and the Housing Development Corporation, whose officers and employees must file annual disclosure reports pursuant to New York State law (see Gen. Mun. Law §§ 810(3), 811(1)(a-1); Priv. Hous. Fin. Law § 653(2)(b)).  The Board of Education still exists as a matter of State law and would remain in the section.  Members of advisory committees, as defined in Charter § 2601(1), would remain excluded because they are not public servants and thus are not required to file an annual disclosure report.


§ 12-110(a)(3):  The definition of “business dealings” would be added because it appears in numerous provisions of the law.  Moreover, in this proposal the phrase “business dealings” would no longer be limited to business dealings with a State or local agency but also would include business dealings with the City, with a City agency, and with a City public authority (see, e.g., §§ 12-110(d)(1)(h)(4), 12-110(2)(c)-(e), and 12-110(3)(c)-(e)).  


§ 12-110(a)(4):  The term “city”, based on the definition set forth in Charter § 2601(9), would be added because of its prevalent use throughout § 12-110. 

§ 12-110(a)(7):  A definition for the term “gift” would be new and  is based on the definitions set forth in Gen. Mun. Law § 805-a(1), Pub. Off. Law § 73(5)(a), and Board Rule, 53 RCNY § 1-01(a).  It would be appropriate because of several references to "gift" in § 12-110.  


§ 12-110(a)(8):  The definition of income would be transferred from current § 12-110(d)(7) to subdivision a.


§ 12-110(a)(10): The terms “local public authority”,  “local authority” and “city public authority” would be defined because, as mandated by State law (Pub. Auth. Law § 2825(3)), board members, officers, and employees of local public authorities of the City must file an annual disclosure report with the Conflicts of Interest Board ("COIB").

§ 12-110(a)(12):  The term “policymaking position”, which currently appears in the Board’s Rules, (53 RCNY § 1-14), would be added because public servants holding “policymaking positions” must file an annual disclosure report (see, e.g., §§ 12-110(b)(3)(a)(2) and 12-110(b)(3)(a)(3)).  


§ 12-110(a)(15):  The definition of “reimbursements” would be transferred from current § 12-110(d)(8)(b) to the definitions in subdivision (a), the more appropriate place for such a definition.


§ 12-110(a)(16):  Consistent with State law, the amended definition of “relative” (with respect to the filer) would add "brothers" and "sisters" , in addition to the filer’s spouse or registered domestic partner, children, stepchildren, parents, and stepparents, but would eliminate from the definition aunts, uncles, and cousins of the filer, a reflection of State law policy (Gen. Mun. Law § 811(1)(a-1)(ii)(C)).  The amended definition of "relative" would also add dependents of the filer and spouses of the listed relatives of the filer, as these individuals can generate significant conflicts of interest for the public servant.  The current definition of “relative” ( § 12-110(a)(9)) applies only to provisions excluding disclosure of certain information about relatives, such as gifts from relatives, estates and trusts of relatives, assignments of income to relatives, primary and secondary residences co-owned with relatives, and debts owed by and to relatives (current §§ 12-110(d)(8)(d), 12-110(d)(9)(a), 12-110(d)(9)(b), and 12-110(d)(13)-(15)).  The current definition results in an overly broad exclusion from those reporting requirements as well as an overly broad inclusion regarding relatives working for the City. 

§ 12-110(a)(17):  The definition of “securities” would be transferred from current § 12-110(d)(12) to the definitions section, and "certificates of deposit" have been deleted from the definition because they are not deemed to be "securities" by the securities industry.


§ 12-110(a)(19):  The definition of “unemancipated child” would be transferred from current § 12-110(d)(1) and would reflect the Board 's interpretation that a child must be unemancipated as of the date of filing of a report.  

Bill Section 2 would amend subdivision b of Administrative Code § 12-110, that portion of the law that prescribes who must annually file forms.  Consistent with the title and purpose of the section (“Annual Disclosure”), “financial disclosure” would be changed to “annual disclosure” throughout the subdivision.  The now outdated transition provisions relating to the implementation of electronic filing would be deleted.


§§ 12-110(b)(1)(a), 12-110(b)(3):  Electronic filing dictates that the filing deadline vary somewhat each year, depending on technical and support matters related to e-filing.  The deadline is thus best set by the Board, as it has been by necessity since the implementation of electronic filing.


§ 12-110(b)(3)(a)(1):  The proposed amendments would require all policymaking board and commission members to file an annual disclosure report.  This change is required in order to bring the City’s annual disclosure law into compliance with State law, which mandates that all policymaking public servants file a report without regard to their eligibility for compensation.  See Gen. Mun. Law §§ 810(3) and 811(1)(a-1); N.Y.S. Senate Memorandum in Support, Chapter 41 of the Laws of 2008.  Compensated board and commission members, all of whom are policymakers, would continue to file the current form pursuant to §§ 12-110(b)(3)(a)(2), 12-110(b)(3)(a)(3), and 12-110(d)(1).  Uncompensated board and commission members who are policymakers would now be required to file a new and shorter form, pursuant to §§ 12-110(b)(3)(a)(2), 12-110(b)(3)(a)(3), and 12-110(d)(2).  Non-policymaking uncompensated board and commission members would continue to be exempt from filing, including members of community boards.  See COIB Advisory Opinion No. 91-12 (holding that community board members do not have substantial policy discretion within the meaning of Charter Chapter 68); Board Rules, 53 RCNY § 1-14 (defining "policymakers" for purposes of § 12-110 as those public servants having substantial policy discretion).  The provision stating that members of the Housing Development Corporation are deemed compensated members of the corporation, as provided in Priv. Hous. Fin. Law § 653(2)(b), would be transferred to § 12-110(d)(1).


§ 12-110(b)(3)(a)(2)-(a)(4):  The additional language would merely make explicit that policymaking and contracting officers, as well as policymaking and contracting employees, must file a report.


§ 12-110(b)(3)(a)(5): Language concerning the information that tax assessors must file would be deleted from this provision, which addresses only who must file, and such text would be added to § 12-110(d)(4), the more appropriate place in the bill because it addresses what information must be disclosed.


§ 12-110(b)(3)(a)(6):  This provision would be added and would set forth the categories of members, officers, and employees of City public authorities required by State law (Pub. Auth. Law § 2825(3)) to file an annual disclosure report.    These categories are modeled on the categories of public servants who must file a report.  

Bill Section 3 would amend subdivision c of § 12-110 to make the filing procedures applicable to City public authorities as well as to City agencies, and would remove from § 12-110(c)(5) language that has become obsolete with the advent of electronic filing.  Consistent with the title and purpose of the section (“Annual Disclosure”), “financial disclosure” would be changed to “annual disclosure.”  

Bill Section 4 would amend subdivision d of § 12-110 -- containing the description of information required to be reported -- in the following ways:


As a threshold matter, § 12-110(d) sets forth the different forms that different categories of filers would submit.  All public servants of the City who currently file an annual disclosure report would continue to file the same report, with certain additions included in the proposed amendments to § 12-110(d)(1).  In addition, uncompensated policymaking members of City boards and commissions, who currently do not file at all, would file a new and shorter form, as specified in § 12-110(d)(2), as would members of City public authorities, as specified in § 12-110(d)(3).  Tax assessors who are not required to file the current City form pursuant to § 12-110(d)(1) would continue to file the form required by State law (Real Prop. Tax Law § 336), as specified in § 12-110(d)(4).  Any other person required to file by State law would file the current form specified in § 12-110(d)(1). 

Section §12-110(d) would also be amended to bring it into compliance with State law (Gen. Mun. Law § 811(1)(a-1)), which mandates these changes to the current form.  In all cases, the changes would broaden the disclosure in these annual reports.


§ 12-110(d)(1)(f)(1) would be amended to specify that disclosure is required of agreements for future payments or benefits from current as well as prior employers.   

Similarly, § 12-110(d)(1)(f)(2) would be amended to clarify that disclosure in that provision pertains to future employment. 


§ 12-110(d)(1)(h)(4) would be amended to require disclosure of gifts of less than $1,000 in the aggregate amount or value, but only if the donor had business dealings with the City at some time between the beginning of the reporting period and the date of filing.  It would also exempt from disclosure any gifts in the aggregate amount or value of less than $50 to conform the annual disclosure law to City Charter Chapter 68  (see Charter § 2604(b)(5)) and Rules of the Board, 53 RCNY 1-01(a), as mandated by Gen. Mun. Law § 811(1)(a-1) (requiring that the City’s disclosure form reflect Chapter 68’s prohibitions)).  The amendment would also make explicit that separate gifts from the same or affiliated donors during the reporting period must be aggregated.  See Board Rules, 53 RCNY § 1-01(a).

§§ 12-110(d)(1)((k), 12-110(d)(1)(l), and 12-110(d)(1)(m) would each add "unemancipated child" to the list of individuals for whom the information about business, securities, and real property must be reported.  See Gen. Mun. Law § 811(1)(a-1) (requiring that the City’s disclosure form reflect Chapter 68’s prohibitions).

§ 12-110(d)(1)(p) would add to the information required to be disclosed the name, title, and position of any relative of the filer holding a position in City service, as mandated by State law.  See Gen. Mun. Law § 811(1)(a-1)(ii)(C).

Bill Section 4 would also add provisions that set forth the specific information required to be disclosed by uncompensated members of policymaking boards and commissions (§ 12-110(d)(2)) and members, officers, and employees of City public authorities  (§ 12-110(d)((3)).  In both cases, the law would require the disclosure mandated by State law (Gen. Mun. Law § 811(1)(a-1)(i)) – namely, real property within the City of New York owned or rented by or to the filer, the filer’s spouse or registered domestic partner, or the filer’s unemancipated children; the outside employer or business of the filer, the filer’s spouse or registered domestic partner, and the filer’s unemancipated children, provided that the employer or business has done business with the filer’s agency or authority at some time between the beginning of the reporting period and the date of filing; investments of the filer, the filer’s spouse or registered domestic partner, and the filer’s unemancipated children, provided that the company has done business with the filer’s agency or authority at some time between the beginning of the reporting period and the date of filing; gifts received by the filer, the filer’s spouse or registered domestic partner, and the filer’s unemancipated children, provided that the donor has done business with the filer’s agency or authority at some time between the beginning of the reporting period and the date of filing.  Tax assessors not otherwise required to file the current form would continue to file the form required by the State Real Prop. Tax Law (§ 12-110(d)(4)).  Section 4 would also add a provision making explicit that a public servant who falls within more than one category for filing must file the most extensive form required by any of the filing categories within which he or she falls (§ 12-110(d)(5)).   

Finally, Section 4 of the bill would amend subdivision d of § 12-110 to transfer definitions from that subdivision, which generally addresses the information to be reported, to subdivision a, which contains all of the law's applicable definitions.  See, e.g., §§ 12-110(d)(1)(a)(“unemancipated child”); 12-110(d)(1)(g)(“income”); 12-110(d)(1)(h)(2) and 12-110(d)(1)(h)(4)(“gift”); and 12-110(d)(1)(l) (“securities”). 

Bill Section 5 would amend subdivision e of  § 12-110 to make public the information concerning relatives of the filer in City service, as they raise the potential for significant conflicts of interest under Chapter 68 of the Charter (§ 12-110(e)(1)(d)). 

Bill Section 6 would amend subdivision e of § 12-110 to change the term “financial disclosure” to “annual disclosure.” 

Bill Section 7 of the bill would amend subdivision f of  § 12-110 ("Retention of reports") with respect to  termination of an employee's tenure with the City, by adding "service" as an alternative to "employment" with the City and to change the term “financial disclosure” to “annual disclosure.” 


Bill Section 8 would amend subdivision g of § 12-110 to extend the deadline by which the Board must notify a filer’s agency and the Commissioner of Investigation of the failure of a required filer to file his or her annual disclosure report.  Such notification must await a number of checks and cross-checks to determine that the filer was in fact required to file, was properly notified of that obligation, and has failed to file.  A two-month period accurately reflects the time required by the Board to make those determinations (§ 12-110(g)(1)).  Section 8 would also amend subdivision g to make explicit that only the unlawful "intentional and willful" disclosure of confidential information contained in a report is prohibited (§ 12-110(g)(3)).

Bill Section 9 sets forth the effective date of the law: this local law would take effect immediately, except that the amendments to the current form and the new requirements for filing by uncompensated policymaking members of City boards and commissions would first apply to reports filed in 2014 for the calendar year 2013 (a delay dictated by the lead time required by electronic filing).  Reports by City public authorities would be filed (on paper forms, consistent with the Board's authority) for the first time in 2012 for calendar year 2011.  

REASONS FOR SUPPORT:


The New York City Conflicts of Interest Board, the ethics board for the City of New York, is proposing amendments to the City’s annual disclosure law that result from its comprehensive review that has produced numerous recommendations, some substantive and some technical.  The changes would bring the City’s annual disclosure law into compliance with various State law mandates; create a new form for filing by uncompensated members of policymaking City boards and commissions and by members, officers, and employees of City public authorities; and update the law to reflect changes required by electronic filing. 

These recommended changes also reflect over twenty years of the Board's experience in interpreting the annual disclosure law,  dating back to the enactment of Local Law No. 9 of 1990 -- the repeal and re-enactment of the law that involved a significant set of revisions mandated by the 1987 State "Ethics in Government Act" (Chapter 813 of L. 1987).  This latest set of proposed changes comes almost ten years after the repeal and re-enactment of §12-110 by Local Law 43 of 2003, which incorporated changes in policy, developments in technology, expansion of its applicability to reflect various changes in State law, and strengthened the law to take cognizance of more appropriate priorities in the system of collecting information that can lead to revealing potential or actual conflicts of interest.


Accordingly, the Mayor urges the earliest possible favorable consideration of this legislation.

Respectfully submitted,







Patrick A. Wehle
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