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A Local Law to amend the administrative code of the city of New York, in relation to creating civil penalties and a private right of action for false or fraudulent claims.

Introduction


The Committee on Governmental Operations conducts a second hearing on the creation of a false claims act for New York City.  Today, the Committee expects to hear testimony from the administration, good government groups, practicing attorneys specializing in qui tam lawsuits, attorneys’ associations and members of the public.

BACKGROUND AND OVERVIEW

History of the False Claims Act


The False Claims Act (“FCA”), 31 U.S.C. 3729-3733, was enacted in 1863 in an attempt to curtail the number of companies fraudulently selling supplies to the Union Army during the Civil War. The FCA “allowed private citizens to sue, on the government’s behalf, companies and individuals that were defrauding the government.”
 Such suits were known as  “qui tam”
 lawsuits. Those found guilty of defrauding the government were assessed double damages and a civil fine of $2,000 for each false claim filed with the government while the individual bringing the suit would receive 50% of the amount the government recovered, thus rewarding the whistleblower for coming forward. It was not until another war that Congress made significant changes to the FCA.


In 1943, during World War II, Congress amended the FCA, but instead of strengthening the law, it was severely weakened in two main ways. First, the amount of the reward was reduced, which lowered one’s incentive to file a qui tam suit. Secondly, and more importantly, individuals were not permitted to file qui tam suits based upon evidence or information in the possession of the federal government.  Therefore, whistleblowers were prevented “from filing a qui tam lawsuit if any government employee had received a tip about the fraud or if any information about the fraud was contained in any government file, even if the government was not investigating the matter or trying to stop the fraud, and even if the whistleblower was the source of the government’s knowledge.”


The FCA did not receive a much needed overhaul until the mid-1980s. After stories of government misspending and fraud by government contractors dominated the press, in 1986, Congress strengthened the FCA to encourage whistleblowers to come forward.  The prohibition against a plaintiff bringing such suit if the government had information related to such fraud was clarified only to apply when there was an ongoing investigation and then was strengthened to still allow an exemption when the plaintiff was an original source of information regarding the fraud allegations. Successful qui tam suits rewarded whistleblowers between 15-30% of the government’s recovery and those found defrauding the government were liable for treble damages and civil penalties ranging from $5,000 to $10,000 for each false claim submitted.


Historically, the FCA was enacted and amended during times of high government defense spending. However, the majority of federal qui tam lawsuits has since shifted from defense contractors to health care providers. Whether it be Medicare, Medicaid, prescription drugs or contracts for services, health care makes up one of the largest expenditures for not only the federal government but for state and local governments, as well. According to Sen. Charles Grassley (R, Iowa), who was instrumental in the 1986 amendments to the FCA, “[t]he health care industry is 15% of the gross domestic product, and 40% of health care is  paid for by the federal government…”


With such substantial government expenditures along with the huge numbers of claims filed, even minor fraudulent discrepancies can become huge monetary amounts in the aggregate. According to the Department of Justice (“DOJ”), in 2003, the federal government recouped $2.1 billion under the FCA in which “$1.7 billion came from health care companies and providers, up from $500 million only four years earlier.” 
 These billions of dollars that are recovered each year are due in large part to qui tam provisions within the FCA. The DOJ reports that “of the $2.1 billion in False Claims Act recoveries in 2003, $1.48 billion came from suits initiated by whistleblowers, ”
 in which they were rewarded a total of $319 million.


To understand the importance the FCA has had in combating fraud against the federal government, one only needs to look at its impact since 1986. According to the DOJ, since the 1986 amendments, a total of 4,281 qui tam lawsuits were filed, which resulted in over $12 billion being recovered by the federal government and with over $1 billion being awarded to those that filed the lawsuits.

State False Claims Acts


Since 1999, 14 states
 and the District of Columbia have enacted versions of the FCA with qui tam provisions. In the cases of Arkansas, Louisiana, and Tennessee, their FCAs only pertain to Medicaid fraud. One of the largest state FCA cases came from California, when $187 million was recovered from BankAmerica for improperly retaining unclaimed municipal bonds.


At the present time, New York State does not have a state false claims act, but there is a bill in the Senate (S974-B) and Assembly (A9287-A) to enact a state version of the False Claims Act.

Int. No. 346-A

The intent of Int. No. 346-A, as stated in the legislative findings, is as follows: 

“The Council finds that the city of New York, which engages in the annual disbursement of billions of dollars in public funds through one of the largest budgets in the United States, is responsible for preventing the submission of fraudulent claims for reimbursement to the city. Compensation by the city of claims that are false or fraudulent has a considerable impact upon the city’s treasury through the loss of untold amounts of public dollars. 

The Council finds that the federal false claims act is a superb method of combating fraud by government contractors and other parties. Since the federal false claims act was substantially amended in 1986, the federal government has recovered billions of dollars under the act. The Council further finds that a number of states have enacted civil false claims statutes of their own in order to impede fraud in state programs and to protect state treasuries.

The Council therefore finds that the city of New York should enact legislation similar to the federal false claims act, whereby the city can recover monetary damages from parties who file fraudulent claims for payment of funds from the city’s treasury, strengthen the ability of private parties to initiate false claims actions on the city’s behalf, and recover the substantial costs that are incurred in protecting the taxpayers against such fraud.”

Int. No. 346-A imposes civil liability upon "[a]ny person" who, among other things, "knowingly presents, or causes to be presented, to any city officer or employee a false or fraudulent claim for payment or approval."
  The defendant is liable for up to treble damages of the amount of which the City is defrauded and a civil penalty of up to $10,000 per claim.
  

An action under Int. No. 346-A may be commenced in one of two ways.   First, the City itself may bring a civil action against the alleged false claimant.
  Second, a private person (the relator) may bring a qui tam
 civil action "on behalf of the people of the city of New York" against the defendant.
  The qui tam action may not be filed against the federal government, the State or the City.
  If a relator initiates an action under Int. No. 346-A, such person must deliver a copy of the complaint, and any supporting evidence, to the City, and file the complaint in supreme court, in camera.
  The City then has 120 days to intervene in the action.
   If it does so, it assumes primary responsibility for prosecuting the action, though the relator may continue to participate in the litigation and is entitled to a hearing before voluntary dismissal and to a court determination of reasonableness before settlement.
   If the City declines to intervene within the 120-day period, the relator has the right to conduct the action.
  The relator receives a share of any proceeds from such action, ranging from 10 to 25 percent if the City intervenes (depending upon the level of intervention and the relator's contribution to the prosecution), and from 25 to 30 percent if it does not (depending upon the court's assessment of what is reasonable), and is entitled to attorney's fees and costs.

Actions based, among other things, on de minimis amounts, public information or information discovered in the ordinary course of business for a public employee, are not actionable.
  Int. No. 346-A additionally provides whistleblower protections to employees who act lawfully in furtherance of an action brought under this section.
  

Such local law would take effect ninety days after it would be enacted into law, and shall apply to claims filed or presented prior to, on or after such date.
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� See � HYPERLINK "http://www.all-about-qui-tam.org/fca_history.shtml" ��http://www.all-about-qui-tam.org/fca_history.shtml�.





� Qui tam is short for the Latin phrase qui tam pro domino rege quam pro se ipso in hac parte sequitur, which means "who pursues this action on our Lord the King's behalf as well as his own."   The phrase and such actions date to around the end of the 13th century, when private individuals began bringing suit in the royal courts on both their and the Crown’s behalf.  See Vermont Agency v. U.S., 529 US 765, for a discussion by Justice Scalia.





� Ibid.





� See Markian Hawryluk, Amednews.com, “Health Care Now Prime Target of Federal False Claims Act,” (May 10, 2004).





� Ibid.





� Ibid.





� See the Taxpayers Against Fraud Education Fund website, � HYPERLINK "http://www.taf.org/statistics.htm" ��www.taf.org/statistics.htm�. As reported by the DOJ: FY ending September 30, 2003.





� Ibid.





� See the Taxpayers Against Fraud Education Fund website, � HYPERLINK "http://www.taf.org/statefca.htm" ��www.taf.org/statefca.htm�. The states with False Claims Acts are Arkansas, California, Delaware, Florida, Hawaii, Illinois, Louisiana, Massachusetts, New Mexico, Nevada, Tennessee, Texas, Utah and Virginia.  





� Ibid.





� See paragraph (a) of subdivision 1 of proposed section 7-803.  Paragraphs (b) through (g) provide similar sources of liability; all these provisions have to do with fraudulently avoiding payment of a debt to the City.  Paragraph (g) is referred to as the “reverse false claims” provision in the federal False Claims Act literature.  Such paragraph provides liability where one uses a “false record or statement to conceal, avoid, or decrease an obligation to pay or transmit money or property to the city.”





� Ibid.  Defendant shall also be liable for costs, including attorneys’ fees.  See subdivision 2 of proposed section 7-803.





� See subdivision 1 of proposed section 7-804.





� See fn 2 supra.





� See paragraph (a) of subdivision 2 of proposed section 7-804.





� Ibid.





� See paragraph (b) of subdivision 2 of proposed section 7-804.





� See paragraph (c) of subdivision 2 of proposed section 7-804.  The City may also request an extension.  See paragraph (b).





� See paragraph (c) of subdivision 2 of proposed section 7-804 and subdivision 5 of proposed section 7-804.





� See paragraph (c) of subdivision 2 of proposed section 7-804.





� See paragraphs (a), (b) and (c) of subdivision 6 of proposed section 7-804 and subdivision 7 of proposed section 7-804.





� See subdivision 9 of proposed section 7-804.





� See proposed section 7-805.





� See Section 4 of proposed law.
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