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On September 19, 2006, the Committee on Education, chaired by Council Member Robert Jackson, will hold an oversight hearing on special education evaluations and placements by the New York City Department of Education (“DOE”). Representatives from DOE, United Federation of Teachers (“UFT”), Council of Supervisors and Administrators (“CSA”), advocates and parents have been invited to testify.

Background


The Committee on Education, chaired by former Council Member Eva Moskowitz, held two previous hearings on special education.  The first hearing, held on June 4, 2003, focused on DOE’s “Children First” plan to reform the City’s special education system. The strategies outlined in the plan included improving instruction for children with special needs, holding schools accountable for improvements in special education programs, streamlining the special education evaluation process and maintaining District 75 as a separate City-wide district for students with severe disabilities.  The second hearing, held on October 7, 2005, focused on the DOE commissioned “Comprehensive Management Review and Evaluation of Special Education” (“CMR”), which assessed DOE’s reorganization of special education programs.  The CMR was written by outside consultants and contains dozens of findings and recommendations.
  Some of the findings and recommendations, particularly those related to the efficiency of special education evaluation and placement process, are discussed in detail below.


Despite the reforms made to the system in the last three years, parents and advocates continue to voice their concerns regarding access and quality of special education services within the public school system.   In response to numerous complaints received by the City Council and the Public Advocate’s Office, today’s hearing will focus specifically on the DOE’s compliance with timeframes for evaluation and placement established by State and federal laws and regulations.

Special Education in New York City


“Special Education” covers a wide range of services for children with various levels of need.  Accommodations range from small adjustments to the school day, such as extra time to complete an assignment, to therapies in a medical setting.  As of June 30, 2006, 180,890 students were receiving DOE special education services.
  Each student receiving special education services have Individualized Education Programs (“IEP”) that outline their unique needs and the services they require.
  Students are placed into the “least restrictive environment” that is best suited to meet their educational needs.

The Evaluation and Placement Process


The first step in the special education process is to refer a student who is not meeting expected academic, social and/or behavioral outcomes for an evaluation. School personnel initiate many referrals, but parents and others may also refer children for an evaluation.
  At this point in the process, for most students, evaluations and recommendations are made by clinical and instructional personnel located at a student’s school.
  The school psychologist will conduct an evaluation, which includes testing as well as discussions with other school staff members who come into contact with the student (ie; including general education teachers, social workers, guidance counselors and relevant specialists such as speech improvement teachers or occupational and physical therapists).




If a student is determined to need special education services, an IEP is developed. In addition to outlining the services needed, IEPs also describe how and where the services will be provided.
  Pursuant to federal regulations, an IEP team, which is known as the  “Committee on Special Education” (“CSE”) in New York State, is responsible for developing the IEP.
 In New York City, there are 10 regional CSEs.  The CSE is comprised of a student’s parents and general education teacher, and other assessment professionals including school psychologists, instructional personnel, related services providers and, where appropriate, the student.
 

Federal and State Regulations Related to Timeframes for Evaluations and Placements

Federal and State regulations governing timeframes for special education evaluations and placements differ.  Specifically, New York State regulations are stricter than federal regulations.  

Under the federal Individuals with Disabilities in Education Act (“IDEA”), school districts have 60 days from receipt of parental consent to evaluate a student to determine if special education services are needed,
 and then have 30 days from the date the determination is made to develop an IEP.
  Once the IEP is developed, school districts must implement the IEP “as soon as possible.”
  Thus, under federal regulations school districts have 90 days to develop an IEP for a student with a disability, and then must implement the IEP as soon as possible thereafter.

Under New York State Education Law (“SEL”), local boards of education (or, in the case of New York City, the DOE) must evaluate and arrange for the provision of appropriate services to a school-aged student with a disability within 60 days of receiving parental consent for evaluation, or, in the case of a student who has been determined to have a disability and has been referred for review (or reevaluation), within 60 school days of the referral for review.
  The sixty day timeframe does not apply if a parent of a student repeatedly fails or refuses to produce the student for the evaluation, or if a student enrolls in a school served by a school district after the timeframe has begun and before the previous school district in which the student was enrolled has determined whether the student has a disability.
  In order for the latter exception to apply, it has to be the case that the new school district is making “sufficient progress” to ensure a “prompt” completion of the evaluation, and the parent and new district must agree to a specific timeframe in which evaluation will be completed.
  State regulations make clear that “there may be no delay in implementing a student’s IEP,”
 and State and federal regulations require that school districts must “ensure that each student with a disability has an IEP in effect at the beginning of each school year.”

According to the CMR, there is some confusion within the DOE as to the timeframe for special education evaluations and placements. The DOE follows a more restrictive timeline that is based on a prior State regulation that requires IEP implementation by 60 school days from parental consent or 70 days from referral for an evaluation, whichever is sooner.
  Moreover, for purposes of reporting under the Jose P. litigation, the DOE uses timeframes (also based on prior State regulations) that require evaluations to be administered within 30 days of referral, and placements to be arranged within 30 days of evaluation or 60 days of the referral, whichever is shorter.

Pursuant to §1412(a)(11) of IDEA, states must exercise general supervision of local implementation of IDEA and its implementing regulations.  In addition, pursuant to amendments to IDEA in 2004, states are required to set targets and measure performance (using indicators) on special education priority areas identified by the U.S. Department of Education (“USDE”).
  These performance targets and indicators must be incorporated into a six-year State Performance Plan (“SPP”) that must be approved by the Office of Special Education Programs at the USDE.
  In addition, states must prepare and publish Annual Performance Reports (“APR”) that consolidate data (based on the performance indicators developed by each state) on each local educational agency’s performance.
  The SPPs were submitted for approval on December 2, 2005, and the first APR is due on February 1, 2007.

Pursuant to these requirements, the SED has developed several indicators that will be used to measure the performance of the DOE in relation to special education services, including an indicator that measures the percent of children whose parents consented to an evaluation who were evaluated and whose eligibility for special education services was determined within the State established timeframe for evaluations and eligibility determinations (60 school-days).
  Note that this indicator does not measure school districts’ compliance with IEP implementation timeframes, which must also be completed within the 60 school-day timeframe.  

Timeliness of Evaluations and Placements 


Despite federal and State regulations that mandate action within a set time period, numerous parents have complained that the special education evaluation and placement process is inefficient and that their children are not receiving services to which they are entitled.   

In March 2004, Public Advocate Betsy Gotbaum surveyed nearly 300 school psychologists and administrators, most of whom indicated that some DOE reforms to special education have adversely affected the referral and evaluation process for special education services.
  According to the survey, 81.4% of school psychologists said their school had a backlog of students awaiting reevaluation and 74.4% of school psychologists surveyed reported that their school had a backlog of students waiting for placements.
  Moreover, nearly 40% of the school psychologists, principals and administrators surveyed reported that they had been given a direct order to keep the number of referrals and evaluations down.


The Comprehensive Management Review (CMR) that was produced by outside consultants on behalf of the DOE, further corroborates that many students are experiencing delays in receiving special education services to which they are entitled, and that some students who are eligible for special education services are not receiving these services at all.  Specifically, the CMR found that the percentage of students who have been evaluated but have waited more than 60 days to receive services ranges from above 50% to more than 90%, and that between 10% and 29% of special education students are not receiving their mandated services.
  While the CMR acknowledges that these numbers may be somewhat overstated due to inaccuracies in the DOE’s data management system (discussed below), it nevertheless states that the numbers are “large enough to generate concern.”
  The CMR also addressed aspects of the special education system that contribute to inefficiency.  These findings are summarized below.

Data Management


Under the Jose P. litigation
, the DOE was order to create a data system that would allow it to track certain information related to compliance with federal and State special education law.
  Accordingly, DOE established the Child Assistance Program, known as CAP, which is a computer-based system that records information concerning students in the special education evaluation and placement process.
  Reports generated from the CAP system are submitted to plaintiffs’ attorneys on a monthly basis and are used to determine whether DOE is complying with various order and stipulations stemming from the litigation.
 


The CMR found that CAP is an “overly complex, antiquated, and not user-friendly” system.
  Data in the system cannot be manipulated to suit specific information needs; rather, users have to review different reports (of which there are 500) containing a pre-specified list of information based on pre-determined categories that are used to sort the data.
  Moreover, users cannot access these reports from a central data system to retrieve information about a student in real time, but must instead rely on fax or courier delivery of print-outs, which may be outdated by the time it is received.
  In addition, data is maintained in duplicate in all Regional offices.
  Because the system relies on couriers to transmit data to Regional offices, the information contained in Regional offices is not always up-to-date.
  Finally, with regard to placement, the CMR noted that the process used by Regional officials to find available seats is inefficient due to the fact that they have to wait to receive IEPs from the school via courier service, and then must search manually in a catalog of open seats in the Region to find available seats.
  As a result of these and other inadequacies of the data management system, it is difficult for managers at all levels to track performance, including compliance with regulations relating to timeliness of special education evaluations and placements.


According to the CMR, DOE contracted with Microsoft to address problems associated with the data management system.
  Working with the Division of Instructional and Information Technology (“DIIT”), the DOE plans to integrate the special education data system with its overall school data information system (known as ATS).
  It also plans to create a system that is web-based and that will allow users to retrieve data concerning a student in real time.
  Finally, the DOE plans to move away from a system whereby key special education compliance events are recorded into CAP after the fact, and towards a system that allows school officials to enter data directly into the system as decisions are made.
  For example, as of fall of last year, DIIT was in the process of piloting a data system in four Regions that would allow placement officers to look for appropriate placement within the system. Once a placement is chosen, the system would automatically generate parental authorization letters and cues next steps in the process.


In addition to problems with the data management system, there are problems with data being entered into the system inaccurately by clerical staff.
  If the new data system described above is implemented throughout the system, the potential for clerical errors will be reduced.
  In the meantime, however, the CMR found that the need for increased CAP training for school-based staff is significant.
  The CMR also found that, in some regions, there is a lack of computers at the school-level, and that even in regions where there are computers, some of the computers do not have access to CAP.
  The CMR cited one CSE Chair who conducted a survey of the schools in her Region and found that 50% either did not have a computer at all or did not have a working computer.


It should be noted that in September of 2005, in response to these findings, the DOE announced that it would spend $30 million to improve its data management systems.

Over-Reliance on School Psychologists


According to the CMR, as well as advocates, parents and school personnel, another factor that slows the evaluation and placement process is the over-reliance on school psychologists in the aftermath of the Children First reforms of 2003.  Specifically, pursuant to these reforms, the position of Education Evaluator was eliminated and many of the responsibilities once held by Education Evaluators were transferred to school psychologists.
  School psychologists are now responsible for psychological assessments, as well as all academic assessments, and serve as case manager for all evaluations, and initial and triennial IEP meetings.
  Case management alone involves a broad range of time-consuming activities, including scheduling meetings, coordinating various assessments, serving as the main point of contact for parents and teachers, coordinating the development of IEPs and ensuring that information about a student is entered accurately in the CAP system in a timely fashion.
  As the CMR notes, “[w]hile other school personnel continue to play roles in the referral and evaluation process, initial IEP development and record-keeping, the accountability for completing this process appropriately within legal timelines now lies solely with the psychologist.”
  While the DOE’s stated intention behind the reform was to streamline the evaluation process,
 it may have put too much responsibility on the school psychologist without the necessary support to successfully manage their expanded position.  

Conclusion

Given that one year has elapsed since the CMR was issued, the Committee plans to follow up on the findings and recommendations of the CMR to determine what the DOE has done to improve the efficiency of the special education evaluation and placement process.  The Committee is also interested in eliciting testimony on problems related to the timeliness of service delivery.

� To view the entire report, visit: www.uft.org/chapter/teacher/special/documents/Final%20Hehir%20Report%20092005.pdf.


� It should also be noted that the special education system in New York City has been greatly influenced by a lawsuit filed in court in 1979.  The initial complaint, in Jose P. v. Ambach, alleged violations related to the timeliness of special education evaluations and placements. Jose P. v. Ambach, Civ. No. 79-270 (EDNY December 14, 1979). The Court found that the New York City Board of Education had violated federal and State law by not providing students with disabilities with special education services in a timely manner. Id.  As a result of this litigation, the DOE has been operating under a consent decree and must periodically submit reports to the plaintiffs’ attorneys to demonstrate compliance with various Court orders and stipulations, including stipulations relating to evaluation and placement timeframes.  Some of these requirements are discussed in subsequent sections of this briefing paper.


� This number includes pre-school and non-public schools, http://schools.nys.gov/offices/stats/default.htm


� Board of Education of the City of New York, “Special Education Services As Part of A Unified Service Delivery System (The Continuum of Services for Students with Disabilities), p.14.


� Depending on each student’s needs, a least restrictive environment could be: general education classroom; self-contained special class-part time, within a neighborhood school; self-contained special class full-time, within a neighborhood school; self-contained special class full-time within a separate, specialized school; State Education Department approved nonpublic school; or home/hospital instruction, (Supra note 4).


� Supra note 4.


� As previously mentioned, DOE reorganized its special education program in 2003, including streamlining of the evaluation process.  Department of Education, “Special Education Reforms: Frequently Asked Questions,” http://schools.nyc.gov/Parents/Essentials/Special+Education/FAQs.htm.


� Id. 


� The Public Advocate,  Betsy Gotbaum, Report, “The Public Advocate Betsy Gotbaum Answers to Parents Questions About Special Education,” p.4.


� Department of Education, “Creating a Quality IEP,” January 2005, p.1.


� Supra note 4.


� 20 USC §1414(a)(1)(C)(i)(I).


� 34 CFR §300.323(c)(1).


� Id. at §300.323(c)(2).


� Id.


� 8 NYCRR §200.4(b)(7), (d) and e(1).


� Id. at 4(b)(7)(i)-(ii).


� Id.


� Id. at §200.4(e)(i).


� Id. at §200.4(e)(ii) and 34 CFR §300.323(a).


� Hehir, Thomas et al.  “Comprehensive Management Review and Evaluation of Special Education,” submitted to the DOE on September 20, 2005, p. 48.


� Id.


� 20 USCS §1416(b).


� Id.


� Id.


� See, � HYPERLINK "http://www.regents.nysed.gov/2005Meetings/October2005/1005emscvesidd2.htm" ��www.regents.nysed.gov/2005Meetings/October2005/1005emscvesidd2.htm�.  


� New York State Education Department, IDEA Part B State Performance Plan 2005-2010 (December 2005), available at � HYPERLINK "http://www.vesid.nysed.gov/specialed/spp/plan/contents.htm" ��http://www.vesid.nysed.gov/specialed/spp/plan/contents.htm�.  


� The Public Advocate, Betsy Gotbaum, Press Release, “Gotbaum to Klein: Stop Stonewalling and Fix Special Ed,” March 18, 2004.


� Id.


� Id. 


� Supra note 21 at 42, 65.


� Id.


� Discussed in FN 2, infra.


� Jose P. v. Ambach, Civ. No. 79-270 (EDNY 1979) at 41-43.  Pursuant to State regulations, boards of education (or, in New York City, the DOE) are required to conduct a census and keep a register of students with disabilities who are eligible to attend the public schools of the district or are eligible to attend a preschool program in accordance with §4410 of the SEL.  8 NYCRR §200.2(a).  Boards of education must also implement procedures to “assure the availability of statistical data to readily determine the status of each student with a disability in the identification, location, evaluation, placement and program review process.”  Id.  Such data must be reported by October 1st to the CSE or to the Committee on Preschool Special Education (“CPSE”) and must include, at a minimum, the following information: the student’s name, address and birthdate; the student’s parents’ names, address(es) and the native language of the student’s home; the student’s suspected disability; dates of referral, evaluations, recommendations of the CSE, or CPSE actual placement and annual program reviews; site where the student is currently receiving an educational program; other student information as required by IDEA and federal regulations, including but not lmited to the student’s race, ethnicity, limited English proficiency status, gender and disability category; and, if the student is not receiving an appropriate public education, a description of the reason why.  Id. at §200.2(a)(2)(i).  Data collected must be organized so that it may readily be determined whether each student is receiving an appropriate public education, a partial education or no education at all.  Id. at §200.2(a)(2)(ii).  Moreover, school districts are required to prepare and keep on file summary reports of student data, including numbers of students who are unserved and the reasons they are unserved, and the number of students who are served.  Id. at §200.2(4)(i).  School districts are also required to submit a summary report of the students served to the State Education Department (“SED”) in a manner prescribed by the Comissioner.  Id. at §200.2(4)(ii).  Finally, boards of education or trustees of each school district are required to keep on file the register and related summary reports, and to make them available to the district superintendent of the supervisory district in which the district is located, or other representatives of the SED.  Id. at §200.2(5).


� Supra note 21 at 38.


� Id.


� Id.


� Id.


� Id.


� Id. 


� Id.


� Id. 


� Id. 


� Id.


� Id.


� Id.


� Id.


� Id.


� Id. 


� Id.


� Id. 


� Id.


� Id.


� DOE Press Release N-11, September 23, 2005.


� Supra note 21 at 55.


� Id.


� Id.


� Id.


� Supra note 7.
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