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INTRODUCTION


On Tuesday January 31, 2012, the Committee on Health, chaired by Council Member Maria del Carmen Arroyo, jointly with the Committee on Women’s Issues, chaired by Council Julissa Ferreras, will hold an oversight hearing entitled: Professional and Financial Barriers Facing Women’s Health Care Providers.  Those invited to testify include representatives from the New York City Department of Health and Mental Hygiene (DOHMH), New York City Health and Hospitals Corporation (HHC), New York State Department of Health (DOH), as well as other interested parties, advocates and service providers. 

BACKGROUND

Women’s healthcare needs change throughout their lifecycles.  While some family or primary care doctors can serve multiple roles, specialists are necessary for certain specific healthcare needs, for example, in the fields of obstetrics, gynecology and radiology.  It has been reported that dramatic increases in medical liability premiums coupled with the fear of litigation have caused many obstetrician-gynecologists (ob-gyns) and radiologists to make several changes to their practices.
  Such changes for ob-gyns include “early retirement, dropping high-risk obstetric patients, dropping obstetric services altogether, increasing cesarean section rates, and decreasing their number of deliveries.”
  Meanwhile, many radiologists are practicing what is commonly referred to as defensive medicine, a phenomenon which will be discussed in more detail later.
  These enumerated reactions by ob-gyns and radiologists, while varied in nature, have the one commonality of affecting women’s access to critical services.    
Obstetrics and Gynecology 
Ob-gyns provide a range of reproductive health care services, including preventative gynecological and cervical cancer screening, family planning, pregnancy care and delivery of children.  Access to these services is critical to the health of women.  According to a report by the American College of Obstetricians and Gynecologists (ACOG), the supply of ob-gyns has been steadily decreasing in New York State in recent years.
   In addition, ACOG claims that New York State ob-gyns have reported changing their practice to include “increasing the number of Cesarean deliveries, decreasing the number of high-risk obstetrics patients, no longer offering/performing vaginal births after Cesarean-sections (VBACs), decreasing the total number of deliveries, and no longer offering obstetric services all together.”
  

Some recent national studies have supported the proposition that Cesarean deliveries (C-sections) have increased. The National Center for Health Statistics indicates that the United States’ Cesarean rate as of 2006 has climbed 50 percent since a 1996 low.
  In addition, rates of primary Cesareans increased, while vaginal births after previous Cesarean decreased.
  Concern about the increased rate of C-sections also prompted the National Institute of Health’s Consortium on Safe Labor to perform a detailed analysis of electronic records from 228,668 births at 19 hospitals in the United States from 2002 to 2008.
  

Concerns with C-sections arise because they present a risk of surgical complications and research has found that they are more likely than normal births to cause problems that can result in the mother having to be hospitalized or necessitate intensive care for the infant.
  In addition, risks to the mother also increase with each subsequent C-section, because it increases the odds that her uterus will rupture in the next pregnancy, which can seriously harm both the mother and the baby.

Radiology 

 Radiology is a medical specialty that employs the use of imaging to both diagnose and treat disease visualized within the human body.  Radiologists conduct mammograms to examine the human breast for cancer screening.  The field of radiology has experienced exorbitant malpractice costs.
  Nationally, missed diagnosis of breast cancer is the number one reason for malpractice claims, with average indemnity payments of more than $438,000.
  Additionally, juries are more likely to find in favor of claimants for missed diagnosis of breast cancer than all other medical malpractice suits.
 It has been reported that radiologists, due to fear of future litigation, often order additional testing and breast biopsies when reporting mammograms, which is “a distraction that diminishes the value of physicians’ clinical skills and judgment, making some feel more like technicians than doctors.
  The additional testing may also result in errors in diagnosis, overtreatment and radiation exposure.
  

In 2009, the New York City Council conducted a study analyzing women’s access to mammography screening in NYC and found that several facilities had long wait times.
  Some of the facilities were not able to hire additional staff in order to offer extended hours while others lacked enough mammogram machines.
  These facilities suggested that the issues may be remedied if reimbursements for mammogram services were higher because higher reimbursements would help to ensure that facilities remain financially stable and able to provide efficient and high quality care.
          
Defensive Medicine 
As indicated above, many physicians react to the inherent risk of liability for certain medical procedures.  This is a practice known as defensive medicine and it has become widely accepted as standard operating procedure by many doctors who wish to avoid litigation.
  By definition, defensive medicine is a practice of diagnostic measures conducted not to ensure the health of the patient but as a safeguard against possible malpractice liability.
 It is a violation of the Hippocratic Oath, works adversely to the doctor-patient relationship and is ultimately self-serving to the physician.
  Defensive medicine takes two main forms: assurance behavior and avoidance behavior.
  Assurance behavior, more common among radiologists, involves charging additional and unnecessary services in order to reduce adverse outcomes and deter patients from filing medical malpractice claims.
  This is a costly endeavor, as assurance behavior accounted for an estimated $45.6 billion of the $55.6 billion spent on medical malpractice nationwide in 2010.
  Avoidance behavior, more prevalent within obstetrics, occurs when providers refuse to participate in high risk procedures or circumstances.
  Some argue that defensive medicine is, on average, harmful to patients.

Professional Barriers

The Center for Health Workforce Studies conducts an annual survey of all physicians completing a residency or fellowship program in New York State.
 The most recent report indicated that less than half of new physicians remain in New York after training.
 New physicians reported planning to practice outside of New York mainly to be in closer proximity to family members.
 The second most prevalent response was that better jobs were located outside of New York.
 Salary considerations followed as the third main reason why physicians were leaving New York State.
 Most physicians surveyed indicated that better out-of-state salaries were among the reasons for leaving after completing their training.
 When asked whether the cost of malpractice insurance contributed to their reason for leaving, only two percent of respondents indicated that it was their primary reason, while 19 percent included this among multiple other reasons.
 Some point to these figures to counter the notion of a “medical malpractice crisis,” and note the other reasons why physicians leave the State. In any event, this data is useful to understanding how to increase physician recruitment and retention, to ensure New Yorkers have access to quality health care.
Recent Action and Initiatives


In 2011, Governor Andrew Cuomo established a statewide Medicaid Redesign Team (MRT) in an effort to reduce New York State Medicaid costs, while simultaneously improving quality care.
 The MRT performed their responsibilities through working groups. One such working group was the “Medical Malpractice Reform” work group.
 Joseph W. Belluck from Belluck & Fox, and Kenneth E. Raske from the Greater New York Hospitals Association (GNYHA), co-chaired this work group.
 The work group met during October 2011 and heard from various stakeholders about medical malpractice in New York State. They were tasked with reviewing the cost of medical malpractice coverage, analyzing and scrutinizing cost drivers, and making recommendations to reduce the cost to providers, improve patient safety and health care quality, and control costs.


In a presentation before the work group, it was expressed that hospitals pay approximately $1.6 billion in medical malpractice expenses, accounting for between three and four percent of their overall operating budget.
 Of this cost, between 35 and 50 percent are attributed to obstetrical cases.
 Obstetrician claims account for approximately one-fifth of all claims, but attribute closer to a quarter of all pay-outs.
 Additionally, private obstetrician physicians pay premiums of between $146,000 to $200,000 downstate, while their upstate counterparts pay between $53,000 to $132,000.
 While overall claims and payouts have been steady, average obstetrician payouts have risen.
 Premium rates have also been on the rise, with some policies increasing by 15 percent annually.
 Generally, the New York State Insurance Department approved 5 percent increases and a 9.9 percent increase for Medical Malpractice Insurance Claims (MMIC).
 These increases are troubling given the limited number of underwriters of medical malpractice insurance throughout New York State.

Several medical malpractice reforms were included in the enacted 2011-2012 State budget.
 These reforms included the establishment of a Medical Indemnity Fund (MIF) for birth‑ related neurologically impaired infants. The purpose of the MIF is to pay for the future health care costs of infants who suffered from birth-related neurological injuries. This dedicated funding seeks to reduce hospitals’ malpractice premium costs.
 Another hospital reform included in the budget was a Hospital Quality Initiative which will operate by disseminating and offering safety initiatives and best practices. The Quality Initiative will be made up of stakeholders including medical, hospital, academic and other experts.
 A separate working group will be convened to consider obstetrical patient safety.

One of the reforms that was included in the MRT’s final recommendations but not approved by the legislature was a proposed cap on non‑economic damages for medical malpractice cases.
 Under the proposal, the cap on non-economic damages would have been set at $250,000. Currently, close to 30 states have laws that limit the damages in medical liability actions.
 Proponents argue that caps contribute to lower medical malpractice rates, improve access to health care services, and lower health care costs.
 However, opponents argue that caps would prohibit victims from receiving compensation for harms caused by the negligent acts of others.
 Further, opponents assert that caps in other states have actually had adverse effects, including insurance rate increases and less competition in the insurance market.
 Rather, some argue that significant insurance regulatory reform is needed to lessen medical malpractice rates for physicians and hospitals.


Notably, another reform approved by the legislature in the budget pertains to settlement conferences. Mandatory settlement conferences are required for medical malpractice actions. These conferences must occur either 45 days after the filing of a note of issue and certificate of readiness or 45 days from a denial of motion if a party moves to vacate.
 This proposal mirrors action taken by Supreme Court Justices Douglas McKeon and Ann Pfau.
 The program, the Medical Liability Reform and Patient Safety Model, seeks to bring more training and resources to judges whereby they can facilitate early negotiations in medical malpractice cases.
 Justice Pfau stated that this program can benefit both the families of malpractice victims and the providers, while reducing costly and lengthy litigation. 

The program is modeled on Justice McKeon’s experiences leading these negotiations with public hospitals, and is funded in part by a three-year $3 million grant from the United States Department of Health and Human Services.
 Justice McKeon’s negotiations encourage both sides to settle before trial or before expensive discovery.
 Since 2006, the New York City Health and Hospitals Corporation (HHC) agreed to participate in these settlement conferences. Justice McKeon recounted that of 695 medical malpractice cases in the Bronx involving HHC, only four cases were sent to trial, and two ended in jury verdicts.
 Justice McKeon credits the early judicial intervention as a reason why the program is successful.
 
New York Presbyterian Hospital


Individual hospitals have also taken steps to lessen the burden of medical malpractice on their hospitals.
 For example, New York Presbyterian Hospital enacted a comprehensive obstetric patient safety program, and analyzed whether the enactment of a safety program would have a corresponding effect on “compensation payments and sentinel events.”
 The program began in 2002, when the hospital’s insurance carrier reviewed its obstetric practice and made specific recommendations and changes. The comprehensive obstetric patient safety program, included multiple elements such as: “interdisciplinary team training, better communication, obstetric emergency drills, electronic medical record charting, clear chain of communication, standardized oxytocin labor induction and simulation protocol, addition of an oxytocin initiation checklist, color-coding of particular drugs, employment of an obstetric patient safety nurse, more staff including physician assistants and laborists, electronic fetal monitor interpretation certification requirement, retrospective review of obstetric compensation payments and future lawsuits.” 

Results of this program revealed a 99.1 percent decrease from average payments of $27,591,610 from 2003 to 2006, to $250,000 in 2009.
 Additionally, sentinel events declined from slightly more than one per 1,000 deliveries in 2000, to zero in 2009.
 New York Presbyterian concluded that the costs of implementing the patient safety initiative decreased the number of adverse outcomes and significantly reduced the hospital’s compensation payments.

Conclusion


Today the Committees expect to learn about the professional and financial barriers faced by women’s health care providers in New York City. The Committees would also like to hear about ways in which access to quality care can be extended. The Committees will hear testimony from various stakeholders on the strategies that can be used to achieve these goals.
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