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..Title

TITLE:
A Local Law to amend the administrative code of the city of New York, in relation to the reduction of pesticide use by city agencies.

ADMINISTRATIVE CODE:
Adds a new chapter 9 to title 17.


On Wednesday, November 17, 2004, the Committee on Health will hold a hearing on Int. No. 329, which would amend the New York City Administrative Code in relation to the reduction of pesticide use by city agencies.  Representatives of the U.S. Environmental Protection Agency (EPA), the New York State Attorney General, the New York State Department of Environmental Conservation (DEC), New York City Department of Health and Mental Hygiene (DOHMH), the New York City Department of Environmental Protection, the New York City Office of Environmental Coordination, the New York City Housing Authority, the New York City Department of Parks and Recreation, the New York City Department of Education, and environmental and health advocates and pest control associations were invited to testify.  

BACKGROUND 


Pesticides are chemical or biological substances designed to destroy, control or repel a variety of living organisms, such as insects (insecticides), weeds (herbicides), mold or fungus (fungicides) and rodents (rodenticides).  Pesticides are poisons, and their use is regulated by both the EPA and the DEC.
  Pesticides can be useful to society because they can kill potential disease-causing organisms and control insects, weeds and other pests.  However, pesticides, by their very nature, create some risk of harm.  Pesticides can cause harm to humans, animals, or the environment because they are designed to kill or otherwise adversely affect living organisms.
 

According to a 2002 report by the New York State Attorney General, in 1999, commercial pesticide applicators applied 4.1 million pounds of dry pesticides and 820,000 gallons of liquid pesticide to homes, apartments, schools, parks, day care centers, senior centers, hospitals, offices and office buildings across New York State.  Homeowners, landlords and apartment dwellers purchased many additional thousands of pounds of pesticides for private application.
  Reports released by the DEC indicate heavy pesticide use in New York’s urban centers.  For example, in 1998 the applications of liquid and solid pesticide formulations in New York City represented 36% of the total liquid pesticides and 27% of the total solid pesticides applied by commercial applicators and sold to farmers in all of New York State.
  A 2002 study by the New York State Attorney General, entitled, “Pest Control in Public Housing, Schools and Parks: Urban Children at Risk,” found that housing authorities, school and park administrators and parents frequently use toxic pesticides in areas where children may be exposed.  


According to the EPA, infants and children may be especially sensitive to health risks posed by pesticides.  Infants and children are particularly sensitive because their internal organs are still developing and maturing; in relation to their body weight, infants and children eat and drink more than adults, possibly increasing their exposure to pesticides in food and water and certain behaviors – such as playing on floors or lawns or putting objects in their mouths – increases a child’s exposure to pesticides used in homes and yards.
  Exposures of children to pesticides in the womb and during the first years after birth are linked to an increased risk of cancer and to increased risks of injury to the brain and nervous system.
 In addition, a report recently issued by Columbia University’s Mailman School of Public Health found that pregnant African-American and Dominican women in the South Bronx and Upper Manhattan who were heavily exposed to two common insecticides had smaller babies than their neighbors.
  When restrictions on those pesticides were imposed, the size of babies in the same geographic area increased.
  


A number of localities have passed what are called “Sunset Ordinances” because they phase out the use of pesticides.  Such an ordinance was first adopted in San Francisco in 1996 when the San Francisco City Council voted to phase out the use of pesticides on municipal property.  According to the New York Public Interest Group, the San Francisco law led to a reduction of pesticide use in San Francisco by two-thirds during the first year of the law’s implementation and virtually eliminated the use of the most toxic pesticides.
  


While New York State law preempts local governments from regulating the use of pesticides, local governments are within their jurisdiction to eliminate the use of pesticides on their own, municipally-owned property.  To date, phase-out policies have been enacted in eight New York State municipalities – the City and County of Albany, City of Buffalo, Suffolk County, Westchester County, and the Towns of Bethlehem (Albany), Greenburgh (Westchester), and West Seneca (Erie).  These laws phase out the use of pesticides by prohibiting the use of extremely toxic chemicals immediately and chemicals with lesser toxicity over time.  The most toxic chemicals are generally referred to by the EPA as pesticides in Toxicity Category I.  The EPA states that:

[a]ll pesticide products meeting the criteria of Toxicity Category I shall bear on the front panel the signal word “Danger.”  In addition, if the product was assigned to Toxicity Category I on the basis of its oral, inhalation or dermal toxicity (as distinct from skin and eye local effects) the word “Poison” shall appear in red on a background of distinctly contrasting color and the skull and crossbones shall appear in immediate proximity to the word “poison. 

The EPA further states that, “[a]ll pesticide products meeting the criteria of Toxicity Category II shall bear on the front panel the signal word “Warning.””  (see attached).

Int. No. 329


Int. No. 329 would amend title 17 of the New York City Administrative Code by adding a new chapter 9 entitled “Pest Use by City Agencies.”  


Proposed § 17-901 would set forth the following definitions: 

(1)  “Anti-microbial pesticide” would mean: (i) disinfectants intended to destroy or irreversibly inactivate infectious or other undesirable bacteria, pathogenic fungi, or viruses on surfaces or inanimate objects; (ii) sanitizers intended to reduce the number of living bacteria or viable virus particles on inanimate surfaces, in water, or in air; (iii) bacteriostats intended to inhibit the growth of bacteria in the presence of moisture; (iv) sterilizers intended to destroy viruses and all living bacteria, fungi and their spores, on inanimate surfaces; (v) fungicides and fungistats intended to inhibit the growth of, or destroy, fungi (including yeasts), pathogenic to humans or other animals on inanimate surfaces; and (vi) commodity preservatives and protectants intended to inhibit the growth of, or destroy bacteria in or on raw materials (such as adhesives and plastics) used in manufacturing, or manufactured products (such as fuel, textiles, lubricants, and paints), but not those utilized in the pulp and paper process or cooling towers.

(2) “City agency” would mean a city, county, borough, administration, department, division, bureau, board or commission, or a corporation, institution or agency of government, the expenses of which are paid in whole or in part from the city treasury.

(3) “Contractor” would mean any person or entity that enters into a contract with a city agency, or any person or entity that enters into an agreement with such person or entity, to perform work or provide labor or services related to such contract.

(4) “Pest” would mean: (i) any insect, rodent, fungus, weed, or (ii) any other form of terrestrial or aquatic plant or animal life or virus, bacteria or other microorganism (except viruses, bacteria or other microorganisms on or in living man or other living animals) which the Commissioner of Environmental Conservation declares to be a pest.

(5) “Pesticide” would mean: (i) any substance or mixture of substances intended for preventing, destroying, repelling, or mitigating any pest; and (ii) any substance or mixture of substances intended for use as a plant regulator, defoliant, or desiccant.

Proposed § 17-902 would be entitled “Reduction of pesticide use.”  Subdivision a of proposed § 17-902 would provide that effective September 1, 2004, no city agency, 

or contractor in the fulfillment of a contract with a city agency, would be permitted to apply to any property owned or leased by the city any pesticide classified as Toxicity Category I by the EPA, or any pesticide classified as a known, likely, or probable carcinogen by the EPA or the DEC, except as provided in sections 17-904 or 17-905 of the proposed local law.

Subdivision b of proposed § 17-902 would provide that, effective September 1, 2005, no city agency, or contractor in the fulfillment of a contract with a city agency, would be permitted to apply to any property owned or leased by the city any pesticide classified by the EPA as Toxicity Category II, as a possible carcinogen, or as a restricted use pesticide pursuant to section 3(d)(1)(C) of the federal Insecticide, Fungicide and Rodenticide Act, as amended, or classified by the DEC as a possible carcinogen or as a restricted use pesticide pursuant to article 33 of the ECL, except as provided for in sections 17-904 or 17-905 of the proposed local law.


Subdivision c of proposed § 17-902 would provide that all city agencies, and contractors in the fulfillment of contracts with city agencies, would be required to use a non-pesticide alternative, whenever such alternative is available, for the control of pests on property owned or leased by the city.      

Subdivision d of proposed § 17-902 would require that whenever a pesticide is used by a city agency, or by a contractor in the fulfillment of a contract with a city agency, the pesticide used must have the least acute and chronic toxic effects of the possible pesticides available for controlling the target pest.

Proposed § 17-903 would be entitled “Interagency pest control committee.”  Subdivision a of proposed § 17-903 would provide that by January 1, 2005, an interagency pest control committee must be formed, and that such committee would be headed by the Commissioner of DOHMH, or a designee.  The committee would include the commissioners of the departments of Sanitation, Environmental Protection, Citywide Administrative Services and Parks and Recreation, the chair of the New York City Housing Authority and the Chancellor of the Department of Education, or their designees.  The committee would be required to share information related to the pest control strategies and experience of city agencies and to meet on a semi-annual basis.

Subdivision b of proposed § 17-903 would provide that based, in part, on pesticide use by city agencies reported pursuant to proposed section 17-907, by January 1, 2006, the interagency pest control committee would be required to develop a plan to further reduce pesticide use by city agencies, which must be updated on an annual basis, as necessary.  The plan, and any updates of such plan, would be required to be submitted to the Speaker of the Council immediately upon their issuance.


Proposed § 17-904 would be entitled “Exemptions.”  Subdivision a of proposed §17-904  would state that the restrictions imposed by proposed section 17-902 of this chapter would not apply to the following: (1) pesticides otherwise lawfully used for the purpose of maintaining a safe drinking water supply at drinking water treatment plants, wastewater treatment plants, reservoirs, and related collection, distribution and treatment facilities; (2) anti-microbial pesticides; (3) pesticides in contained baits for the purposes of rodent control; and (4) pesticides classified by the EPA as exempt materials under section 152.25 of title forty of the code of federal regulations.  


Proposed § 17-905 would be entitled “Waiver.”  Subdivision a of proposed §17-905 would state that any city agency that determines that a human health emergency warrants the use of a pesticide that is banned or restricted pursuant to proposed section 17-902 may apply to the DOHMH for a pesticide application waiver from complying with the requirements of that section.  Such application would be required to be in a form and manner prescribed by the commissioner and must contain such information as the commissioner deems reasonable and necessary to determine whether such waiver should be granted.  

Proposed § 17-906 would be entitled “Notification.”  Subdivision a of proposed §17-906 would require state that any city agency, or contractor in the fulfillment of a contract with a city agency, must post a notice at the site of any pesticide application by such city agency or contractor on property owned or leased by the city at least forty-eight hours prior to any such application, in the form and manner prescribed by the commissioner of DOHMH, which must include, but not be limited to: (1) date of posting, proposed date of pesticide application and two alternative dates to the proposed date of application when, due to weather conditions, the pesticide application on the proposed date is precluded; (2) address of pesticide application and specific sites to which the pesticide is to be applied;  (3) pest to be controlled and method of pesticide application; (4) common and trade names of the pesticide; (5) EPA registration number of the pesticide and active ingredient(s) contained in the pesticide; (6) possible health effects of the pesticide and appropriate warnings associated with exposure to such pesticide, which shall include visual warnings, the meaning of which is broadly understood; and (7) name and telephone number of the city agency or contractor responsible for the application.

Subdivision b of proposed §17-906 would state that the notice required pursuant to proposed § 17-906(a)  would remain in place for the longer of either five days subsequent to the last moment of pesticide application or for the number of days required on the pesticide product label.


Proposed § 17-907 would be entitled “Recordkeeping and reporting.”  Subdivision  a of proposed §17-907 would require that each city agency that uses pesticides keep records, for a minimum of five years or such longer time period required by statute, regulation, or agency directive, of each pesticide application by such agency, which must include, but not be limited to: (1) the date and location of the specific site of pesticide use; (2) the target pest; (3) the name and quantity of the pesticide used, including the trade name of such pesticide, if applicable; (4) EPA registration number of the pesticide used; (5) the active ingredient(s) contained in the pesticide used; (6) the acute and chronic toxicity of the pesticide used; (7) the name of the pesticide applicator; (8) the reason why a non-pesticide alternative was not employed; and (9) if applicable, any waiver that was granted pursuant to proposed section 17-905,  for the use of the pesticide.

Subdivision b of  proposed §17-907 would provide that beginning September 1, 2005, and every September first thereafter, each city agency that is subject to the requirements of proposed § 17-907(a) must submit a report to the commissioner of DOHMH and the Speaker of the Council, which must contain the information required to be maintained pursuant to that subdivision. 


Proposed § 17-908 would be entitled “Enforcement.”  Subdivision a of §17-908 would provide that any contractor who violates this section would be liable for a civil penalty not to exceed five hundred dollars for a first violation; one thousand dollars for a second violation within a period of five years; and, two thousand dollars for a third or subsequent violation within a period of five years.  

Subdivision b of proposed § 17-908 would require that each application of a pesticide in violation of this law would be considered a separate violation.

Subdivision c of proposed § 17-908 would state that a proceeding to recover any civil penalty authorized pursuant to this section must be commenced by the service of a notice of violation which must be returnable to the administrative tribunal established by the board of health. 
Section 2 of proposed Int. 329 would set forth a severability clause. 

Section 3 of proposed Int. 329 would state that the local law would take effect immediately.

Int. No. 329

By Council Members Gennaro, Quinn, Boyland, Gerson, Gioia, Koppell, Liu, Lopez, Martinez, Nelson, Perkins, Sanders, Vallone, Weprin, Moskowitz, Reyna, Serrano, Foster, McMahon, Recchia, Monserrate, Clarke, Gentile, Brewer and Yassky

..Title

A Local Law to amend the administrative code of the city of New York, in relation to the reduction of pesticide use by city agencies.

..Body

..

Be it enacted by the Council as follows: 

Section 1. Title 17 of the administrative code of the city of New York is amended by adding thereto a new Chapter 9 to read as follows:

Chapter 9

Pesticide Use by City Agencies

§ 17-901
Definitions

§ 17-902
Reduction of pesticide use

§ 17-903
Interagency pest control committee

§ 17-904
Exemptions 

§ 17-905
Waiver

§ 17-906
Notification

§ 17-907
Recordkeeping and reporting

§ 17-908 
Enforcement

§17-901 Definitions. For the purposes of this chapter only, the following terms shall have the following meanings:

(4) “Anti-microbial pesticide” shall mean:

i. disinfectants intended to destroy or irreversibly inactivate infectious or other 

undesirable bacteria, pathogenic fungi, or viruses on surfaces or inanimate objects;
 
ii. sanitizers intended to reduce the number of living bacteria or viable virus particles on inanimate surfaces, in water, or in air;

iii. bacteriostats intended to inhibit the growth of bacteria in the presence of moisture;

iv. sterilizers intended to destroy viruses and all living bacteria, fungi and their spores, on inanimate surfaces;
 
v. fungicides and fungistats intended to inhibit the growth of, or destroy, fungi (including yeasts), pathogenic to humans or other animals on inanimate surfaces; and
 
vi. commodity preservatives and protectants intended to inhibit the growth of, or destroy bacteria in or on raw materials (such as adhesives and plastics) used in manufacturing, or manufactured products (such as fuel, textiles, lubricants, and paints), but not those utilized in the pulp and paper process or cooling towers.
(5) “City agency” means a city, county, borough, administration, department, 

division, bureau, board or commission, or a corporation, institution or agency of government, the expenses of which are paid in whole or in part from the city treasury.

(6) “Contractor” means any person or entity that enters into a contract with a city agency, or any person or entity that enters into an agreement with such person or entity, to perform work or provide labor or services related to such contract.

(7) “Pest” shall mean:

i. any insect, rodent, fungus, weed, or

ii. any other form of terrestrial or aquatic plant or animal life or virus, bacteria or other microorganism (except viruses, bacteria or other microorganisms on or in living man or other living animals) which the commissioner of environmental conservation declares to be a pest.

(8) “Pesticide” shall mean:

 i. any substance or mixture of substances intended for preventing, destroying, 

repelling, or mitigating any pest; and

ii. any substance or mixture of substances intended for use as a plant regulator, 

defoliant, or desiccant.

§ 17-902 Reduction of pesticide use. a. Effective September 1, 2004, no city agency, or contractor in the fulfillment of a contract with a city agency, shall apply to any property owned or leased by the city any pesticide classified as Toxicity Category I by the United States environmental protection agency, or any pesticide classified as a known, likely, or probable carcinogen by the United States environmental protection agency or the department of environmental conservation, except as provided in sections 17-904 or 17-905 of this chapter.

b. Effective September 1, 2005, no city agency, or contractor in the fulfillment of a contract with a city agency, shall apply to any property owned or leased by the city any pesticide classified by the United States environmental protection agency as Toxicity Category II, as a possible carcinogen, or as a restricted use pesticide pursuant to section 3(d)(1)(C) of the federal insecticide, fungicide and rodenticide act, as amended, or classified by the department of environmental conservation as a possible carcinogen or as a restricted use pesticide pursuant to article 33 of the environmental conservation law, except as provided for in sections 17-904 or 17-905 of this chapter.


c. All city agencies, and contractors in the fulfillment of contracts with city agencies, shall use a non-pesticide alternative, whenever such alternative is available, for the control of pests on property owned or leased by the city.      

d. Whenever a pesticide is used by a city agency, or by a contractor in the fulfillment of a contract with a city agency, the pesticide used shall have the least acute and chronic toxic effects of the possible pesticides available for controlling the target pest.

§ 17-903  Interagency pest control committee. a. By January 1, 2005, an interagency pest control committee shall be formed, which shall be headed by the commissioner, or a designee, and which shall include the commissioners of sanitation, environmental protection, citywide administrative services and parks and recreation, the chair of the New York city housing authority and the chancellor of education, or their designees.  Such committee shall share information related to the pest control strategies and experience of city agencies and shall meet on a semi-annual basis.

b. Based, in part, on pesticide use by city agencies reported pursuant to section 17-907 of this chapter, by January 1, 2006, the interagency pest control committee shall develop a plan to further reduce pesticide use by city agencies, which shall be updated on an annual basis, as necessary.  The plan, and any updates of such plan, shall be submitted to the speaker of the council immediately upon their issuance.


§17-904  Exemptions. a. The restrictions imposed by section 17-902 of this chapter shall not apply to the following:

(1) pesticides otherwise lawfully used for the purpose of maintaining a safe drinking water supply at drinking water treatment plants, wastewater treatment plants, reservoirs, and related collection, distribution and treatment facilities;

(2) anti-microbial pesticides;

(3) pesticides in contained baits for the purposes of rodent control; and

(4) pesticides classified by the United State environmental protection agency as exempt materials under section 152.25 of title forty of the code of federal regulations.  


§ 17-905  Waiver. a. Any city agency that determines that a human health emergency warrants the use of a pesticide that is banned or restricted pursuant to section 17-902 of this chapter may apply to the department for a pesticide application waiver from complying with the requirements of that section.  Such application shall be in a form and manner prescribed by the commissioner and shall contain such information as the commissioner deems reasonable and necessary to determine whether such waiver should be granted.  

§ 17-906  Notification. a. Any city agency, or contractor in the fulfillment of a contract with a city agency, shall post a notice at the site of any pesticide application by such city agency or contractor on property owned or leased by the city at least forty-eight hours prior to any such application, in the form and manner prescribed by the commissioner, which shall include, but not be limited to:

(1) Date of posting, proposed date of pesticide application and two alternative dates to the proposed date of application when, due to weather conditions, the pesticide application on the proposed date is precluded;

(2) Address of pesticide application and specific sites to which the pesticide is to be applied;  

(3) Pest to be controlled and method of pesticide application;

(4) Common and trade names of the pesticide;

(5) United States environmental protection agency registration number of the pesticide and active ingredient(s) contained in the pesticide;

(6) Possible health effects of the pesticide and appropriate warnings associated with  exposure to such pesticide, which shall include visual warnings, the meaning of which is broadly understood; and

(7) Name and telephone number of the city agency or contractor responsible for the application.

b. The notice required pursuant to subdivision a of this section shall remain in place for the longer of either five days subsequent to the last moment of pesticide application or for the number of days required on the pesticide product label.


§17-907  Recordkeeping and reporting. a. Each city agency that uses pesticides shall keep records, for a minimum of five years or such longer time period required by statute, regulation, or agency directive, of each pesticide application by such agency, which shall include, but not be limited to:

(1) The date and location of the specific site of pesticide use;

(2) The target pest;

(3) The name and quantity of the pesticide used, including the trade name of such 

pesticide, if applicable;

(4) The United States environmental protection agency registration number of the 

pesticide used;

(5) The active ingredient(s) contained in the pesticide used;

(6) The acute and chronic toxicity of the pesticide used;

(7) The name of the pesticide applicator; 

(8) The reason why a non-pesticide alternative was not employed; and

(9) If applicable, any waiver that was granted pursuant to section 17-905 of this chapter, for the use of the pesticide.

b. Beginning September 1, 2005, and every September first thereafter, each city 

agency that is subject to the requirements of subdivision a of this section shall submit a report to the commissioner and the speaker of the council, which shall contain the information required to be maintained pursuant to that subdivision. 


§ 17-908  Enforcement. a. Any contractor who violates this section shall be liable for a civil penalty not to exceed five hundred dollars for a first violation; one thousand dollars for a second violation within a period of five years; and, two thousand dollars for a third or subsequent violation within a period of five years.  

b. Each application of a pesticide in violation of this law shall be considered a separate violation.

c. A proceeding to recover any civil penalty authorized pursuant to this section shall be commenced by the service of a notice of violation which shall be returnable to the administrative tribunal established by the board of health. 

§ 2. If any section, subsection, sentence, clause, phrase or other portion of this local law is, for any reason, declared unconstitutional or invalid, in whole or in part, by any court of competent jurisdiction such portion shall be deemed severable, and such unconstitutionality or invalidity shall not affect the validity of the remaining portions of this law, which remaining portions shall continue in full force and effect.

§3. This local law shall take effect immediately.
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