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A Local Law to amend the administrative code of the city of New York, in relation to the licensing of labor service providers
..Body

Be it enacted by the Council as follows:





1


1

Section 1. Chapter 2 of title 20 of the administrative code of the city of New York is amended by adding a new subchapter 36 to read as follows:
SUBCHAPTER 36
LABOR SERVICE PROVIDERS
§ 20-563 Definitions. For purposes of this subchapter, the following terms have the following meanings:
Covered worker. The term “covered worker” means a “manual worker,” as defined in article 190 of the labor law and the rules and regulations adopted thereunder, who is employed by a labor service provider.
Labor service provider. The term "labor service provider" means a person that engages in the business of employing and supplying covered workers to third party clients for the performance of manual labor on projects of such third party clients, the completion of which is directed by such third party client or such third party client’s contractor and not such person, in exchange for compensation from such third party client. The term “labor service provider” does not mean:
1. An employment agency or an employee fee paid employment agency, as defined by article 11 of the general business law;
2. A professional employer organization, as defined by article 31 of the labor law;
3. A construction subcontractor, as evidenced by meeting all of the following criteria: (i) an obligation to perform construction work on a project in accordance with a written contract for a defined scope of construction work at a fixed price; (ii) the obtaining of necessary licenses to perform construction services under the entity’s name; (iii) exclusive control of the subcontractor’s workers, including hiring and firing authority and direction of methods and means of construction work performed on the construction project; (iv) the payment of wages and fringe benefits to workers by the subcontractor and not any other person or entity, and maintenance of required employment and payroll records by the subcontractor; (v) the purchase of the majority of materials, supplies and tools for construction work performed by the subcontractor on the project; and (vi) the maintenance of separate workers’ compensation and unemployment insurance coverage by the subcontractor for periods preceding, during and succeeding the term of the construction project for the type and scope of construction work performed by the subcontractor on the project. The commissioner may promulgate rules requiring additional documentation to establish that an applicant is a construction subcontractor; or
4. A general contractor, as defined in section 28-401.3.
Manual labor. The term “manual labor” means the type of physical work the performance of which classifies a natural person as a “manual worker” in accordance with section 190 of the labor law and the rules and regulations adopted thereunder.
Successor. The term “successor” means a labor service provider that does or has done two or more of the following:
a. Uses the same facility, facilities or workforce to offer substantially the same services as a predecessor labor service provider;
b. Shared in the ownership, or otherwise exercised control over, the management of a predecessor labor service provider;
c. Employs in a managerial capacity any person who controlled the wages, hours, or working conditions of the affected employees of a predecessor labor service provider; or
d. Is an immediate family member, including a parent, step-parent, child, or step, foster or adopted child, of any owner, partner, officer, or director of a predecessor labor service provider, or of any person who had a financial interest in the predecessor labor service provider.
Third party client. The term “third party client" means any person who contracts with a labor service provider to obtain the services of a covered worker.
Unemployment insurance experience rating. The term “unemployment insurance experience rating” means unemployment insurance contribution rates for employers determined based upon the employer’s prior employment and unemployment experience, in accordance with state law.
Work opportunity tax credit. The term “work opportunity tax credit” means the credit against tax set forth in sections 51 and 52 of title 26 of the United States code. 
Workers’ compensation experience modification rate. The term “workers’ compensation experience modification rate” means a metric by which insurance companies calculate an employer’s workers’ compensation premiums, which is based at least in part on such employer’s past workers’ compensation claims and workers’ compensation costs.
§ 20-563.1 License. a. It shall be unlawful for any person to engage in business as a labor service provider without first having obtained a license from the department pursuant to this subchapter.
b. There shall be a fee of $200 to apply for or renew a license issued under this subchapter.
c. In addition to an applicant's name, address, corporate structure and ownership, and other information as the commissioner may require, an applicant for a license required by this section shall furnish the following information:
1. A signed statement certifying compliance with all laws, regulations and rules applicable to doing business as a labor service provider;
2. A signed certification by the applicant that there are no outstanding final judgments or warrants against the applicant in any action arising out of a violation of this subchapter or any rules promulgated thereunder;
3. Certificates of insurance for workers' compensation, unemployment insurance and disability insurance coverage;
4. Original or true copies of liability insurance policies or certificates of insurance for liability insurance carried by the applicant; and
5. If required by the commissioner, written proof of compliance with any bond requirement.
d. In addition to any of the powers that may be exercised by the commissioner pursuant to this subchapter or chapter one of this title or any rules promulgated thereunder, the commissioner may deny issuance or renewal of a license upon a finding that:
1. The applicant has failed to satisfy any fine or civil penalty ordered against such applicant in a judicial or administrative proceeding arising out of a violation of this subchapter or any rules promulgated thereunder;
2. An entity to which the applicant is a successor has failed to satisfy any fine or civil penalty ordered against such entity in a judicial or administrative proceeding arising out of a violation of this subchapter or any rules promulgated thereunder; or
3. The applicant lacks good moral character. In making such determination, the commissioner may consider, but is not limited to, any of the following factors:
(a) Failure by such applicant to provide truthful information or documentation in connection with the application or other request for information;
(b) Final determinations of liability in a civil, criminal or administrative action involving egregious or repeated nonpayment or underpayment of wages or other illegal acts or omissions bearing a direct relationship to the fitness of the applicant to conduct the business for which the license is sought; except that the commissioner shall take into account mitigating factors including: (1) the passage of time since such findings of liability or other illegal acts or omissions at issue; (2) the severity of such findings of liability or other illegal acts or omissions; (3) whether any such findings or other illegal acts or omissions were resolved or are still pending; and (4) any change in circumstance that might reduce the likelihood of such findings or other illegal acts or omissions recurring during the period of licensure, including the fact that such findings or other illegal acts or omissions at issue took place prior to the effective date of this subchapter;
(c) Prior revocation by the commissioner of a labor service provider license held by the applicant or licensee; or
(d) A finding that within the last ten years an entity to which the applicant is a successor has been denied the issuance or renewal of a license pursuant to this subdivision or has had a license revoked pursuant to section 20-563.7 of this subchapter.
§ 20-563.2 Employee notices. a. Statement of rights and obligations. Every labor service provider shall provide to each applicant for employment as a covered worker, before commencing employment, a written statement indicating the rights of covered workers and the obligations of labor service providers under city, state and federal law. Such statement of rights and obligations shall summarize in plain language provisions of city, state and federal laws that pertain to covered workers in their capacity generally as workers and specifically as covered workers. Such statement of rights and obligations shall include, but not be limited to, laws regarding minimum wage, overtime and hours of work, sick time, safety training requirements, record keeping, social security payments, unemployment insurance coverage, disability insurance coverage, workers' compensation, and any protections afforded by this subchapter. Such statement of rights and obligations shall be prepared and made available to labor service providers by the commissioner.
b. Notice of assignment. 1. At least 24 hours prior to dispatching a covered worker to a worksite for a third party client, a labor service provider shall provide the covered worker with a notice containing the following information in a form and manner approved by the commissioner:
(a) The name and business address of the third party client and any other entity responsible for supervising such covered worker’s work during the assignment;
(b) The address of the worksite;
(c) The nature of the work to be performed and the types of equipment, protective clothing, and training required for the tasks;
(d) The anticipated number of hours of work, per week, or if less than a week, by day;
(e) The anticipated duration of the assignment;
(f) The wages offered, including whether prevailing wages would be owed for work performed, and whether supplemental benefits, including but not limited to health insurance, retirement funds and insurance premiums, would be paid for by the labor service provider, the third party client or another entity;
(g) The name of the party responsible for providing workers’ compensation coverage for such covered worker and the insurance policy number covering such covered worker; and
(h) Whether a meal or equipment, or both, are provided, either by the labor service provider or the third party client, and the cost to the covered worker of the meal and equipment, if any.
2. If a covered worker is tasked with the same assignment for more than one day, the labor service provider shall provide the notice required in this subdivision only on the first day of the assignment and on any day that any of the terms listed on such notice have changed.
c. Every labor service provider shall provide to the third party client on each project for which covered workers have been contracted to work, and the owner of the property where work is being performed, as applicable, a copy of the information required by this section, and shall additionally furnish such information upon such third party client’s request at any time for the duration of the project. The third party client shall provide written acknowledgment of receipt of such information.
§ 20-563.3 Semi-annual disclosure. a. On or before January 31 and July 31 each year, each labor service provider shall submit a disclosure to the commissioner regarding the covered workers it employed during the preceding six calendar months, which shall be the reporting period. Such disclosure shall, in a form prescribed by the commissioner, provide the following information:
1. The total number of covered workers employed;
2. The race, ethnicity and gender of each covered worker;
3. The length of employment for each covered worker, in work days, as of the last day of the reporting period;
4. The hourly rate of wage and hourly value of any supplemental benefits paid to each covered worker, with information on any increases to wages paid for each covered worker;
5. Types of supplemental benefits paid to each covered worker;
6. Classifications of work for each covered worker, as reported to such labor service provider’s workers’ compensation insurance carrier;
7. The name of each third party client for whom each such covered worker provided labor;
8. The address of each site where each such covered worker worked;
9. The names of each principal and officer of such labor service provider;
10. Any pending civil or criminal investigations of such labor service provider by any government entity;
11. Any pending litigation matters against the labor service provider involving alleged violations of articles 6 or 9 of the labor law, the fair labor standards act of 1938, or any local, state or federal anti-discrimination or harassment laws, rules, or regulations;
12. The total value of any work opportunity tax credits received by such labor service provider;
13. The value of any work opportunity tax credits claimed by such labor service provider;
14. Such labor service provider’s workers’ compensation experience modification rate as of the last day of the reporting period; 
15. Such labor service provider’s unemployment insurance experience rating as of the last day of the reporting period;
16. The number of workers’ compensation claims filed against such labor service provider during the reporting period; and
17. Any local, state, or federal wage laws, including but not limited to article 8 or 9 of the labor law and section 421-a of the real property tax law, applicable to such covered workers during the reporting period.
b. On or before February 28 each year, the commissioner shall submit to the mayor and the speaker of the council, and shall publish on the department’s website, a report containing the information received for the previous calendar year in accordance with subdivision a of this section. For publication on the department’s website, the commissioner shall anonymize any data that could be used to identify individual covered workers.
§ 20-563.4 Records. Every labor service provider shall keep on file in its principal place of business for a period of three years the following records:
a. Statements signed by each covered worker, indicating that the covered worker received, read and understood the notices required to be provided to them pursuant to section 20-563.2 of this subchapter; and
b. All documents necessary to verify the information reported in section 20-563.3 of this subchapter. 
All such documents shall be made available for inspection during normal business hours to the commissioner or the commissioner’s duly authorized representatives.
§ 20-563.5 Third party clients. It is unlawful for a third party client to enter into a contract with any labor service provider not licensed under this subchapter. A third party client shall have a duty to verify a labor service provider's status with the department before entering into a contract with such a service, and on March 1 and September 1 of each year. A labor service provider shall provide each of its third party clients with a copy of their license issued by the department at the time of entering into a contract. A labor service provider shall be required to notify, both by telephone and in writing, each covered worker it employs and each third party client with whom it has a contract within 24 hours of any denial, suspension, or revocation of its license by the department. All contracts between any labor service provider and any third party client shall be considered null and void from the date any such denial, suspension, or revocation of such employer’s license becomes effective and until such time as the labor service provider becomes licensed and considered in good standing by the department as provided in section 20-563.1 of this subchapter. A third party client may rely on information provided by the department, and shall be held harmless if such information maintained or provided by the department was inaccurate. Any third party client that violates this section shall be subject to a civil penalty not to exceed $500. Each day during which a third party client contracts with a labor service provider agency not licensed pursuant to this subchapter shall constitute a separate and distinct offense.
§ 20-563.6 Unlawful retaliation. It shall be unlawful for any labor service provider to take or threaten to take an adverse employment action against any person, or directly or indirectly intimidate, threaten, coerce, command or influence or attempt to intimidate, threaten, coerce, command or influence any person because such person has taken an action to enforce, inquire about or inform others about the requirements of this subchapter.
§ 20-563.7 Enforcement. a. In addition to any of the powers that may be exercised by the commissioner pursuant to this subchapter or chapter one of this title or any rules promulgated thereunder, the commissioner, after due notice and an opportunity to be heard, may suspend or revoke a license issued pursuant to this subchapter upon the occurrence of any one or more of the following conditions:
1. Fraud, misrepresentation or false statements contained in the application for the license or in any information required to be provided in accordance with this subchapter;
2. A final determination of liability concerning a violation of any of the provisions of this subchapter;
3. A final determination of liability in a civil, criminal or administrative action involving egregious or repeated nonpayment or underpayment of wages or other illegal acts or omissions bearing a direct relationship to the fitness of the applicant to conduct the business for which the license is sought; except that the commissioner shall take into account mitigating factors including: (a) the passage of time since such findings of liability or other illegal acts or omissions at issue, (b) the severity of such findings of liability or other illegal acts or omissions, (c) whether any such findings or other illegal acts or omissions were resolved or are still pending, and (d) any change in circumstance that might reduce the likelihood of such findings or other illegal acts or omissions recurring during the period of licensure, including the fact that such findings or other illegal acts or omissions at issue took place prior to the effective date of this subchapter;
4. Failure to answer a summons, notice of violation or subpoena, appear for a hearing, or satisfy a fine or civil penalty ordered against such entity in a judicial or administrative proceeding arising out of a violation of this subchapter or any rules promulgated thereunder; or
5. Failure to submit the records described in section 20-563.4 for inspection by the department.
b. Any person operating as a labor service provider without a valid license issued by the commissioner shall be liable for a civil penalty of $200 per day for every calendar day during which the unlicensed labor service provider operated.
 c. Any person who violates any of the provisions of this subchapter shall be liable for a civil penalty of not more than $2,000, unless otherwise specified in this subchapter, in addition to any other civil or criminal penalties that may be applicable under this code or any other law, rule or regulation.
d. A labor service provider shall notify every covered worker and every third party client with whom it has a contract of all final violations or penalties issued against such labor service provider by the commissioner pursuant to this subchapter, within 90 days of such issuance.
e. Any action or proceeding that may be appropriate or necessary for the correction of any violation issued pursuant to this subchapter, including, but not limited to, actions to secure permanent injunctions, enjoining any acts or practices which constitute such violation, mandating compliance with the provisions of this subchapter or such other relief as may be appropriate, may be initiated in any court of competent jurisdiction by the corporation counsel or such other persons designated by the corporation counsel on behalf of the commissioner.
§ 20-563.8 Private right of action. A person who is aggrieved by a violation of this subchapter may commence an action in a court of competent jurisdiction on his or her own behalf against a labor service provider. For each negligent violation of section 20-563.2, the prevailing party may recover damages of $500. For each intentional or reckless violation of section 20-563.2, the prevailing party may recover damages of $1,000. A person who is a victim of retaliation in violation of section 20-563.6 shall be entitled to all relief necessary to make such person whole, including, but not limited to: (i) an injunction to restrain any adverse or retaliatory action; (ii) reinstatement to the position such officer or employee would have had but for such action, or to an equivalent position; and (iii) reinstatement of full benefits and seniority rights including payment of any missed back pay, plus interest. Persons aggrieved by violations of either section 20-563.2 or section 20-563.6 shall be entitled to compensation for any special damages sustained as a result of an action commenced pursuant to this section, including litigation costs and reasonable attorneys' fees; and to relief other than set forth in this section as the court may deem appropriate.
§ 2. This local law takes effect 120 days after it becomes law, except that the commissioner shall take such measures as are necessary for the implementation of this local law, including the promulgation of rules, before such date.
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