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PROPOSED INT. NO. 90-A: 
By Council Members Reed, Baez, Comrie, DeBlasio, Diaz, Koppell, McMahon, Martinez, Monserrate, Nelson, Quinn, Reyna, Rivera, Sears and Liu, Gerson and Lopez

TITLE:
To amend the administrative code of the city of New York, in relation to establishing minimum fines for the violation of or nonconformance with provisions of the New York City Health Code or any other applicable law, rule or regulation pertaining to the eradication of rodents, the elimination of rodent harborages or other rodent related nuisances. 

ADMINISTRATIVE CODE:
Amends section 17-133 of chapter one of title 17 and adds section 17-133.1 to chapter one of title 17.


Proposed Int. No. 90-A would amend section 17-133 of Chapter 1 of Title 17 (Health) of the New York City Administrative Code and add a new section 17-133.1 to  that same Chapter and Title, in relation to establishing minimum fines for the violation of or nonconformance with provisions of the New York City Health Code or any other applicable law, rule or regulation pertaining to the eradication of rodents, the elimination of rodent harborages or other rodent related nuisances.

PROPOSED INT. NO. 90-A:  

Section one of proposed Int. No. 90-A would repeal subdivision a of section 17-133 of the Administrative Code. Currently, subdivision a sets forth that any entity which violates any law which is considered a misdemeanor shall, in addition to receiving any other punishment for such action, be subject to a penalty of two hundred and fifty dollars. Pursuant to subdivision e of section 558 of the New York City Charter, a violation of the New York City Health Code is considered a misdemeanor. 

Section two of proposed Int. No. 90-A would amend §17-133(b) of title 17 of the administrative code. Section 17-133(b) currently sets forth the penalties for violations of or nonconformity with provisions of the New York City Health Code or other applicable laws, rules or regulations. Proposed Int. No. 90-A would amend §17-133 by deleting the section’s subdivision (b) appellation, since proposed Int. No. 90-A would repeal subdivision (a), thereby eliminating the need for the (b) appellation. 

Proposed Int. No. 90-A would further amend §17-133 by limiting penalties for violation of any provision of the New York City Health Code, or any other law, rule or regulation duly made to the maximum amount allowed by the New York City Health Code, or any other applicable law, rule or regulation. Section 17-133(b) currently sets a floor of twenty dollars and a ceiling of fifty dollars for penalties for violation of the New York City Health Code, or any rule or sanitary regulation duly made. Proposed Int. No. 90-A would link fines for violations of the New York City Health Code, or any other law, rule or regulation to the penalties provision of the New York City Health Code, which currently sets the maximum penalty for the violation of such Code or any applicable law, rule or regulation at two thousand dollars. New York City Health Code §3.12 (attached) 

Furthermore, proposed Int. No. 90-A would amend §17-133(b) by including administrative law judges and hearing examiners as individuals who can preside at trials or hearings where such penalties are assessed, and would allow such penalties to be assessed at a hearing. Currently, §17-133(b) identifies only judges and justices as the individuals who may preside at trials where such penalties are assessed, and identifies trials as the only fora where such penalties may be assessed. Proposed Int. No. 90-A also makes several technical changes to §17-133(b) in an effort to streamline the provision. 

Section three of proposed Int. No. 90-A would add a new section 17-133.1 to Chapter 1 of Title 17 of the Administrative Code. Section 17-133.1 would establish a minimum civil penalty for the violation of any provision of the New York City Health Code or any other applicable law, rule or regulation pertaining to the eradication of rodents, the elimination of rodent harborages or other rodent related nuisances. Section 17-133.1 would set the minimum penalty for a first violation at three hundred dollars. Subsequent violations of the same law, rule or regulation occurring within two years of the first violation at the same premises owned or controlled by the same person in control or ownership of such premises at the time of the first violation would be double the amount of the previous violation. Section 17-133.1 would limit the maximum allowable penalty for a violation of any provision of the New York City Health Code or any other applicable law, rule or regulation pertaining to the eradication of rodents, the elimination of rodent harborages or other rodent related nuisances to the maximum allowable penalty set forth in section 17-133 of the New York City Health Code, or any applicable law, rule or regulation related to the levying of penalties. Currently, §3.12 of the New York City Health Code sets the maximum penalty for the violation of the Code or any applicable law, rule or regulation at two thousand dollars. Section 17-133.1 would allow such penalties to be sued for and recovered by and in the name of the Department of Health and Mental Hygiene, with costs, before any judge, justice, administrative law judge or hearing officer having jurisdiction of such or similar actions. The judge, justice, administrative law judge or hearing officer who presides at a proceeding where such a penalty is claimed would be required, at the time of the proceeding, to set forth the amount of the penalty to be recovered in writing and include such amount in his or her final judgment. 

Article 151 of the New York City Health Code (attached) regulates control of rodents, insects and other pests. Article 151 requires, among other things, that:

· Persons in control of a building, commercial vehicle, lot or premises must ensure that such building vehicle, lot or premises be kept free of rodents and from any condition conducive to rodent life, including the accumulation of water, garbage or any other waste material;

· Persons in control of a building, commercial vehicle, lot or premises must apply continuous eradication measures when such premises is infested with rodents;

· Upon a finding by DOHMH that a building, commercial vehicle, lot or premises is infested by rodents, persons in control of such premises must take eradication measures that DOHMH determines necessary; and

· Persons in control of a building, lot or premises must ensure that all building material, lumber, boxes, cartons, barrels, containers, machinery, raw material, fabricated goods, junk, food, animal feed and any other substance or condition which can provide food or harborage to rodents are stored and handled appropriately so as to not provide food or harborage to rodents.

Article 151 defines a “person in control” as “the owner or part owner of a building, lot, premises, or commercial vehicle, the agent or occupant of a building, lot or premises or any other person who has the use or custody of the same or any part thereof.” §151.01(a).  According to DOHMH, with respect to residential properties, notices of violation of the New York City Health Code are primarily issued to the owner of the property in question, as opposed to a lessee or tenant, as the owner of a property is responsible for maintaining such property. With respect to commercial properties, according to DOHMH, the lessee of a property may be held liable where such lessee is clearly in control of the property and responsible for a condition conducive to rats (e.g., restaurant owner). 

Section four of proposed Int. No. 90-A provides that, if enacted, the proposed local law would take effect immediately. 

Int. No. 90-A

By Council Members Reed, Baez, Comrie, DeBlasio, Diaz, Koppell, McMahon, Martinez, Monserrate, Nelson, Quinn, Reyna, Rivera, Sears, Liu, Gerson and Lopez

A LOCAL LAW 

..Title

To amend the administrative code of the city of New York, in relation to establishing minimum fines for the violation of or nonconformance with provisions of the health code or any other applicable law, rule or regulation pertaining to the eradication of rodents, the elimination of rodent harborages or other rodent related nuisances. 

..Body

Be it enacted by the Council as follows:

Section 1. Subdivision a of section 17-133 of chapter one of title 17 of the administrative code of the city of New York is hereby REPEALED.

 § 2. Subdivision b of section 17-133 of chapter one of title 17 of the administrative code of the city of New York is amended to read as follows:

[b.] Every person, corporation, or body[,] that shall violate or not conform to any provisions of the health code of the city of New York, or any rule or sanitary regulation duly made, shall be liable to pay a penalty not exceeding [fifty dollars nor less than twenty dollars for each offense, which may be sued for and recovered by and in the name of the department, with costs, before any justice or tribunal in the city having jurisdiction over similar actions.] the maximum amount allowed by the health code of the city of New York, or any other applicable law, rule or regulation. The judge [or], justice, administrative law judge or hearing examiner who presided at a trial or hearing where such penalty is [claimed, on such trial, in writing,] determined and assessed shall fix, in writing, the amount of the penalty to be recovered, and shall direct that such amount [to be, and it shall] be included in the judgment or decision.

§ 3. Chapter one of title 17 of the administrative code of the city of New York is amended by adding a new section 17-133.1, to read as follows:

§ 17-133.1 Failure to abate rodents; penalties. Every person, corporation, or body that shall violate or not conform to any provisions of the health code of the city of New York or any applicable law, rule or regulation pertaining to the eradication of rodents, the elimination of rodent harborages or other rodent related nuisances shall be liable to pay a civil penalty of not less than three hundred dollars for the first violation. The penalty for each subsequent violation of the same provision of law, rule or regulation, at the same premises and under the same ownership or control, within a two-year period, shall be double the amount of the previous violation; provided, however, that such penalty shall not exceed the maximum allowable penalty set forth in section 17-133 of this code. Such penalties may be sued for and recovered by and in the name of the department, with costs, before any judge, justice, administrative law judge or hearing examiner in the city having jurisdiction of such or similar actions. The judge, justice, administrative law judge or hearing examiner who presided at a trial or hearing where such penalty is determined and assessed shall fix, in writing, the amount of the penalty to be recovered, and shall direct that such amount be included in the judgment or decision. 

§ 4. This local law shall take effect immediately.
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