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THE NEW YORK CITY COUNCIL

LATONIA MCKINNEY, DIRECTOR, FINANCE DIVISION
COMMITTEE ON FINANCE
HON. JULISSA FERRERAS-COPELAND, CHAIR

January 19, 2016
PROPOSED INT. 798-B:
By Council Members Cornegy, Chin, Constantinides, Cumbo, Eugene, Gentile, Gibson, Johnson, King, Koo, Koslowitz, Mendez, Rose, Rosenthal, Vallone, Cohen, Menchaca, Dromm, Cabrera, Levin, Miller, Kallos, Lancman and Van Bramer
TITLE:
A Local Law to amend the administrative code of the city of New York, in relation to requiring notice to certain tenants enrolled in the senior citizen rent increase exemption or disability rent increase exemption program
ADMINISTRATIVE CODE:
Adds new §11-138 to the Administrative Code

I. The NYC Rent Freeze Program
A. Background

The senior citizen rent increase exemption (“SCRIE”) program protects eligible renters from certain rent increases imposed by their landlords, effectively freezing their rents at the amount the tenant pays at the time he or she enters the program.
 The disability rent increase exemption (“DRIE”) program does the same for renters with disabilities.  In return, the landlords receive a tax abatement equal to the difference in the amount paid by the tenant and the total legal rent. Collectively, these programs are referred to as the NYC Rent Freeze Program.

The current eligibility criteria for the SCRIE program are that a tenant must:

1) be 62 years of age or older;

2) be the leaseholder of a rent-controlled, rent-stabilized,
 or Mitchell-Lama apartment, or a rent-regulated hotel unit; 

3) have a total household income of no more than $50,000;
 and

4) have a maximum rent or legal regulated rent that is more than one-third of the total household income.

The current eligibility criteria for the DRIE program are that a tenant must:
1) receive State or federal disability related assistance;

2) have a total household income of no more than $50,000; 
3) reside in a rent controlled or rent stabilized apartment, rent regulated hotel, or an apartment owned by a Mitchell-Lama development; and 
4) spend more than one-third of their monthly income on rent.

B. Legislative History
The SCRIE program was first established by New York State law in 1970, for tenants living in rent-controlled and rent-stabilized apartments. Since 2009, as a result of a local law passed by the Council,
 the Department of Finance (“DOF”) has administered the SCRIE program with respect to these types of apartments.
 In 1976, eligibility for the SCRIE program was extended to tenants of Mitchell-Lama apartments and the Department of Housing Preservation and Development (“HPD”) has administers the program for these types of apartments.

The DRIE program was established in 2005, modeled after SCRIE, and is administered by DOF.

Prior to State legislative action in 2014, in order to be eligible for SCRIE, the total household income of the eligible senior citizen could not exceed $29,000. For DRIE, the total household income could not exceed $20,412 for a single-person household or $29,484 for households comprised of two or more people. In March 2014, the State passed a law authorizing the City of New York to increase the income threshold to $50,000 per household for each program.
 On May 14, 2014, the City Council passed a local law authorizing such an increase for SCRIE.
 On July 24, 2014, the City Council passed a local law authorizing such an increase for DRIE.

However, due to sunset language within the State’s authorizing law, the income threshold for both programs is set to revert back to the $29,000 maximum on March 31, 2016 without further State action.
II. Preferential Rents

A. Background

Preferential rent is a concept that applies to rent-stabilized apartments and, accordingly, to apartments that are eligible for the NYC Rent Freeze Program. Under New York City’s rent regulation laws, the amount of rent that landlords may lawfully charge for rent-stabilized units is determined by the increases authorized by the Rent Guidelines Board and any other increase or adjustment allowable by law.
 A preferential rent is a rent which a landlord agrees to charge that is lower than the legal regulated rent that the landlord could lawfully collect.

Whether to charge a preferential rent is within the discretion of the landlord and the offer of a preferential rent may be terminated at the landlord’s election upon the renewal of a lease or the permanent vacancy of the tenant.
 However, the landlord must include the amount of the legal regulated rent that could lawfully be collected in the first lease where a preferential rent is charged and the State Division of Housing and Housing Community Renewal (“DHCR”) recommends that it be included in every renewal lease where a preferential rent is charged.
  In addition, the maximum legal regulated rent and the preferential rent must be included in the required lease rider for rent-stabilized units.
 
A landlord could offer a preferential rent for the term of the lease only or for the life of the tenancy.
 In the latter case, the preferential rent cannot be terminated during the tenancy and will serve as the basis for future rent increases.

The New York City Independent Budget Office (“IBO”) recently opined that the use of preferential rents is extremely common in the City. Based on 2013 data, the most recent available, IBO estimated that of the 765,354 state-registered units subject to the traditional rent-regulation rules, 23 percent, or more than 175,000 apartments, were rented at a preferential rate.
 The IBO found that the highest number of regulated units with preferential rents was in Brooklyn, while the largest median discount was offered in Manhattan, as per the table below:
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B. NYC Rent Freeze Tenants
Tenants living in rent-regulated apartments and paying preferential rents frequently apply for the NYC Rent Freeze Program.  However, if a tenant is otherwise found eligible for the program, rather than freezing the rent at the preferential rent the tenant is actually paying, DOF freezes the rent at the amount listed on the lease as the legal regulated rent that the landlord could lawfully collect.
 The two exceptions to this rule are if a lease or preferential rent rider explicitly states that preferential rent will remain for the applicant’s entire tenancy or if a tenant’s rent is restricted because the building is in receipt of a federal Low-Income Housing Tax Credit.

DOF applies this rule even where a tenant would qualify for the NYC Rent Freeze Program based on the preferential rent amount. For example, if the preferential rent paid by an otherwise eligible tenant is more than one-third of his or her monthly household income, DOF will still not freeze the tenant’s rent at this level, but rather will use the higher amount listed on the lease as the legal regulated rent that the landlord could lawfully collect. This can cause confusion for tenants who may not understand that they are paying a preferential rent or are unaware of the amount of their apartment’s legal regulated rent.  In addition, for some tenants who are already struggling to pay the preferential rent amount, even a rent that is frozen may be unaffordable if it is frozen at the higher rent amount. In these cases, the City is missing an opportunity to protect a rent-burdened, vulnerable tenant at a rent that is affordable to them.
III. December 9, 2015 Hearing
While an overhaul of the NYC Rent Freeze Program to permit freezing rents at the preferential rent amount would require a change in State law, Council Member Cornegy has introduced legislation that would help provide clarity and an explanation to NYC Rent Freeze Program applicants who may not understand why their rents are not frozen at the amount they are actually paying.
At a hearing on December 9, 2015 held jointly with the Committee on Aging, the Committee on Finance considered that legislation, Proposed Int. 798-A, in relation to requiring DOF to include a notice on certain NYC Rent Freeze Program-related documents that it produces regarding preferential rent. 

IV. Proposed Int. 798-B, A local law to amend the administrative code of the city of New York, in relation to requiring notice to certain tenants enrolled in the senior citizen rent increase exemption or disability rent increase exemption program
After the hearing, and after negotiations with the Administration, the legislation was amended. The amended legislation, Proposed Int. 798-B, would require the DOF to include the following information on certain NYC Rent Freeze Program-related documents: 

· the rent amount on which the benefit calculation was based; 

· an explanation that the rent amount on which the benefit calculation was based is the legal regulated rent, except: 

· where the landlord has agreed in writing that a preferential rent will be charged for the life of the tenancy; or 

· for tenants whose rents are restricted because the building they live in has received a federal Low-Income Housing Tax Credit; 

· the legal regulated rent amount;

· an explanation that the tenant may continue to pay the preferential rent even once enrolled in the program; 

· a statement that tenants can obtain a rent registration history or file a complaint of rent overcharge with DHCR; and

· the telephone number and email address of DHCR at which the tenant can make an inquiry or file a complaint regarding rent administration. 

The documents on which the above-described notice would have to be included are:

· the approval of a tenant’s initial application; 

· the approval of a tenant’s application for an apartment benefit transfer; 

· the approval of a tenant's application for benefit takeover;

· any notice of a tax abatement credit adjustment sent to the tenant;

· the approval of a tenant’s application for a redetermination; and

· any other document deemed appropriate by DOF.

In addition, beginning in January 2018, DOF’s databases must also begin to track both the preferential and legal rents provided in applications and, where a tenant pays a preferential rent, such rent amount must also be included in the notice referenced above.
The Committee on Finance will consider Proposed Intro. 798-B at today’s hearing and, upon successful vote by the Committee, the legislation will be submitted to the full Council for a vote on January 19, 2016.
Proposed Int. No. 798-B

By Council Members Cornegy, Chin, Constantinides, Cumbo, Eugene, Gentile, Gibson, Johnson, King, Koo, Koslowitz, Mendez, Rose, Rosenthal, Vallone, Cohen, Menchaca, Dromm, Cabrera, Levin, Miller, Kallos, Lancman and Van Bramer
A LOCAL LAW

To amend the administrative code of the city of New York, in relation to requiring notice to certain tenants enrolled in the senior citizen rent increase exemption or disability rent increase exemption program
Be it enacted by the Council as follows:
          Section 1. The administrative code of the city of New York is amended by adding a new section 11-138 to read as follows:
§ 11-138 Notice to senior citizen rent increase exemption and disability rent increase exemption program tenants regarding legal regulated and preferential rents. 

a. Definitions. For purposes of this section, the term “preferential rent” means the amount of rent charged to and paid by a tenant that is less than the legal regulated rent. 

b. The department of finance shall provide any tenants enrolled in the senior citizen rent increase exemption or disability rent increase exemption program pursuant to section 26-509 with the following information: 

1. the rent amount on which the benefit calculation is based; 

2. an explanation that the benefit calculation is based on the legal regulated rent, except that the benefit calculation may be based on a preferential rent in the following cases: (a) the tenant pays a preferential rent pursuant to a written agreement with the landlord that states that the preferential rent will be charged for the life of the tenancy; or (b) the tenant lives in a building that has received a tax credit pursuant to section 42 of the internal revenue code;

3. the legal regulated rent amount; 

4. an explanation that the tenant may continue to pay the preferential rent, in accordance with the terms of the lease, even after enrolling in the program; and

5. beginning January 1, 2018, in cases where a tenant who pays a preferential rent submits an initial or renewal application for the senior citizen rent increase exemption or disability rent increase exemption program, the preferential rent amount.

c. 1. The information required pursuant to subdivision b of this section shall be included in any notice issued by the department of finance pertaining to the senior citizen rent increase exemption or disability rent increase exemption program where such notice is related to: 

(a) the approval of such application; 

(b) the approval of a tenant’s application for an apartment benefit transfer; 

(c) the approval of a tenant's application for benefit takeover;

(d) any notice of a tax abatement credit adjustment sent to the tenant;

(e) the approval of a tenant’s application for a redetermination; and
(f) any other document deemed appropriate by the department of finance.
2. Any such notice shall also include a statement that such tenant can obtain a rent registration history from, and file a complaint of rent overcharge with, the state division of housing and community renewal should such tenant believe his or her landlord has charged or registered more than the regulated rent amount the landlord could lawfully collect from such tenant. Such statement shall also include a telephone number and email address for the state division of housing and community renewal at which inquiries or complaints regarding rent administration can be received. 

d. No later than January 1, 2018, in cases where a tenant who pays a preferential rent submits an initial or renewal application for the senior citizen rent increase exemption or disability rent increase exemption program, the department of finance shall ensure that any computer system or database used by the department of finance for the purpose of maintaining or compiling information about applicants and beneficiaries of the program contains both the legal regulated and preferential rents.
§ 2. This local law takes effect 90 days after it becomes law.
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� See Chapter 689 of the Laws of 1972.


� See � HYPERLINK "http://www1.nyc.gov/site/finance/benefits/benefits-for-tenants.page" �http://www1.nyc.gov/site/finance/benefits/benefits-for-tenants.page� (last accessed on December 1, 2015).


� See Chapters 3 and 4 of Title 26 of the New York City Administrative Code. Rent control generally applies to residential buildings constructed before February 1947 in municipalities for which an end to the postwar rental housing emergency has not been declared. For an apartment to be rent-controlled, the tenant must generally have been living there continuously since before July 1, 1971 or for less time as a successor to a rent-controlled tenant. When a rent-controlled apartment becomes vacant, it either becomes rent-stabilized or is removed from regulation. Rent-stabilized apartments are generally those apartments in buildings of six or more units built between February 1, 1947 and January 1, 1974. Similar to rent control, stabilization provides other protections to tenants besides regulation of rental amounts. Tenants are entitled to receive required services, to have their leases renewed, and not to be evicted except on grounds allowed by law. Leases may be entered into and renewed for one- or two-year terms, at the tenant's choice.


� The total household income includes the income of every person who lives in the household less deductions for federal taxes paid, State taxes paid, local income taxes paid, Social Security taxes paid, and Medicare taxes paid.


� See §467-c of the New York Real Property Tax Law and §§26-405(m), 26-406, and 26-509 of the New York City


Administrative Code.


� See New York City Administrative Code  §§ 26-405(m), 26-509, 26-601, and 26-617.. 


� See Local Law 44 of 2009.


� Prior to 2009, the Department of Aging (“DFTA”) administered the program for these apartments.


� Int. 667-2005, L.L. 2005/076.


� See Chapter 55 of the Laws of 2014.


� See Local Law 19 of 2014.


� See Local Law 39 of 2014.


� See DHCR Fact Sheet #1: Rent Stabilization and Rent Control, available at: � HYPERLINK "http://www.nyshcr.org/Rent/FactSheets/orafac1.pdf" �http://www.nyshcr.org/Rent/FactSheets/orafac1.pdf� (last accessed on December 3, 2015).


� See DHCR Fact Sheet #40: Preferential Rents, available at: � HYPERLINK "http://www.nyshcr.org/Rent/factsheets/orafac40.pdf" �http://www.nyshcr.org/Rent/factsheets/orafac40.pdf� (last accessed on December 3, 2015).


� See id.


� See id.


� See New York City Lease Rider for Rent Stabilized Tenants, available at: � HYPERLINK "http://www.nyshcr.org/forms/rent/ralr1.pdf" �http://www.nyshcr.org/forms/rent/ralr1.pdf� (last accessed December 8, 2015).


� See id.


� See id.


� See IBO Report: How Many Rent-Regulated Units Are Rented at Preferential Rates and Where Are They Located, available at: � HYPERLINK "http://www.ibo.nyc.ny.us/iboreports/printnycbtn48.pdf" �http://www.ibo.nyc.ny.us/iboreports/printnycbtn48.pdf� (last accessed December 3, 2015).


� See id.


� See NYC Rent Freeze Program: A Guide for Tenants, at pg. 8, available at: � HYPERLINK "http://www1.nyc.gov/assets/finance/downloads/pdf/brochures/scriedriebrochure.pdf" �http://www1.nyc.gov/assets/finance/downloads/pdf/brochures/scriedriebrochure.pdf� (last accessed on December 3, 2015).


� See id.
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