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RES. NO. 699:
By Council Member Jackson.

TITLE:
Resolution adopting the rule amendments of the Procurement Policy Board to raise the micro-purchase limit and calling upon the Mayor to monitor agency micro-purchases so as to protect against abuse and ensure compliance with applicable laws and rules governing procurement.

PRECONSIDERED INT.:
By The Speaker (Council Member Miller).

TITLE:
A Local Law to amend the charter of the City of New York, in relation to the procurement of energy efficient products.

Today, the Committee on Contracts will conduct hearings regarding Res. No. 699 calling for an increase in the micro-purchase limits from $2,500 to $5,000, and the Preconsidered Int. which would amend the local law relating to the procurement of energy efficiency products. These measures are part of the Council’s ongoing procurement reform effort, the purpose of which is to streamline the procurement system and reduce contract costs while making the City more business friendly.  

BACKGROUND

The problem of inefficiency in city contracting is no small matter.  According to recent estimates by the Citizen's Budget Commission, New York City spent more than $8.6 billion for construction, goods, and services in fiscal year 2001 alone.  This amounts to nearly 20 percent of the City’s combined capital and operating expenses.  Thus, savings in this area of governmental operations through streamlining could be significant, and help the city in this time of budgetary deficits.  The Speaker and the Council, with vendors, the administration and the Comptroller, are working to streamline the system and make it more efficient, and the Council has passed a variety of legislative measures that have helped move the City towards its longer-term procurement-related goals.  The two measures the Committee will today consider will take the City a step further towards those goals. 

ANALYSIS

Res. No. 699 

Currently, small purchases are generally divided into two categories:  

1. purchases of goods valued at up to $25,000, purchases of services valued at up to $50,000 and purchases of construction and construction-related services valued at up to $100,000; and 

2. any purchases valued at up to $2,500, commonly referred to as micro-purchases.  

Pursuant to current Procurement Policy Board (PPB) rule, agencies making small purchases may do so using a far less cumbersome process than for purchases above the small purchase limits.
  Agencies making micro-purchases are required to take even fewer steps than for ordinary small purchases.  Indeed, micro-purchases need not even be procured competitively.  Unlike for small purchases--which pursuant to PPB rules generally require soliciting at least five vendors for each purchase--micro-purchases need only be solicited from a single vendor, as long as the price is reasonable and such purchases are spread among vendors.
  

One of the dangers associated with small purchases is the opportunity it provides to split larger contracts into smaller pieces to avoid the more guarded and competitive ordinary purchase procurement system.  Any measure that provides shortcuts through the safeguards embedded in the City’s procurement system must of necessity represent a balance between those safeguards and the need to have a more efficient system.  Accordingly, the PPB rule regarding small purchases contains a provision prohibiting such contract splitting.
  Similarly, the Council, after passing a resolution to raise the small purchase limits last year, coupled that resolution with a bill that required the administration to report all small purchases to the Council and the Comptroller in order to provide more effective oversight and maintain integrity in the process.  

Proponents of liberalizing small purchase rules such as the administration, the PPB and the Comptroller, all of whom we will hear from today regarding this matter, maintain that without periodically revisiting and raising the limitations for small purchases, the business of the City will continue to become slower and that at a time of great fiscal challenges the City needs to make its processes more efficient.
  The last time the micro-purchase limit was changed was in 1995 when it was raised from $500 to it current level of $2,500.    

Pursuant to Section 314 of the Charter, the Council and the PPB have concurrent authority to establish dollar limits for small purchase procurements.  Accordingly, in order to change the small purchase limits, both the Council and the PPB must adopt measures affecting such change.  On December 11, 2002, the PPB, by unanimous vote, adopted an amendment to its rules raising the micro-purchase limit from two thousand five hundred dollars ($2,500) to five thousand dollars ($5,000).  Today, the Committee will consider a concurrent resolution, Res. No. 699, adopting that rule.  Res. No. 699 would, upon passage by the full Council, be considered the concurrent action necessary to trigger the change in the micro-purchase limits. Raising the micro-purchase limits would indeed put more city contracts into that category thereby simplifying the processes for these contracts and avoiding many of the complexities associated with open market purchases.  This will in turn undoubtedly lead to lower transaction costs for the City. 

The Preconsidered Int.    

The preconsidered measure (the “Bill”) would amend the administrative code to provide more flexibility for agencies required to purchase energy efficient products when they buy energy-using products.  Section 6-127 of the administrative code generally requires that when agencies purchase energy using products such as air conditioners or computers, that they purchase Energy Star labeled products to ensure the highest energy efficiency.  The law also requires that when Energy Star products are unavailable that the agency buy products that meet or exceed energy efficiency standards set forth by the Federal Energy Management Program (FEMP).  Finally, the law requires that in the event that neither Energy Star nor FEMP standard products are available then the agency must seek out the most energy efficient product available.  

Under the Bill, the law would be amended in several ways that would enhance competition for these purchases, make them more efficient, provide agencies with greater flexibility in procuring energy efficient products and save the City money.  

First, to ensure sufficient competition for the City’s business, the law currently requires that agencies buy Energy Star products if there are at least six manufacturers and six responsible vendors of such products.  Under the Bill, the requirement that there be at least six responsible vendors would be eliminated.  The administration has indicated that requiring only six manufacturers of the product would ensure a sufficient level of competition for the products and that more importantly, it would make the process more efficient.   Second, the Bill would require that agencies conduct life cycle cost analyses when buying Energy Star products.  This addition to the law will ensure that the City gets the best value for its money when it purchases energy-using products by requiring the purchase of Energy Star products only when and if the City will save money by doing so.  Third, the Bill would eliminate the requirement that the agencies purchase products that meet FEMP energy efficiency standards if Energy Star products are unavailable.  This portion of the law has caused confusion and delay in its implementation because the agencies have no guidance as to the existence of manufacturers of products that meet FEMP guidelines.  Unlike with the Energy Star program, the FEMP provides no lists of manufacturers of products that meet its efficiency recommendations.  Without such guidance there is a great possibility that solicitations would have to be made twice if after the first solicitation it is discovered, for example, that there are only two manufacturers of a particular product that meets the FEMP guidelines when the law calls for at least six.  Since most energy-using products that the City purchases are available with an Energy Star label (and the list keeps growing), and since in the event that Energy Star products are not available for a particular procurement the law continues to require that the agency procure energy efficient products, removing the FEMP requirement gives the agencies greater flexibility without effecting the underlying purposes of the law.  

Finally, the Bill would exempt from its requirements emergency purchases, extend the time period for the submission for the Mayor’s report that is required under the law so that the impact of the amended terms can be measured and included meaningfully in the report, and eliminate the need for the reporting of small purchases in the report.   

This Local Law would become effective 45 days after enactment.







� For example, for small purchases, public notice of solicitation and award, presolicitation review report, recommendation for award, supplier protests, written notice to the lowest bidder or offeror of nonresponsiveness, Vendex questionnaire and public hearing are not required.  See, PPB Rules § 3-08(c)(1). 





� PPB Rules § 3-08(c)(1)(ii).


� PPB Rules Section 3-08(b).


�   Indeed, both the Citizen’s Budget Commission and the Human Services Council in recent procurement reform reports advocate for raising small purchase limits to $100,000 for small purchases other that micro-purchases.  See, Human Services Council, Honoring the Contract:  The Partnership Between NYC Government and Nonprofits Delivering Human Services, May 2002; and Citizen’s Budget Commission, No Small Change:  Opportunities for Streamlining Procurement in New York City, February 2002.
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