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	THE COUNCIL OF THE CITY OF NEW YORK
FINANCE DIVISION
PRESTON NIBLACK, DIRECTOR
JEFFREY RODUS, FIRST DEPUTY DIRECTOR
FISCAL IMPACT STATEMENT

PROPOSED INTRO. NO:  97-A
COMMITTEE:  Civil Service and Labor 

	TITLE:  A Local Law to amend the New York city charter and the administrative code of the city of New York, in relation to the provision of sick time earned by employees.


	SPONSOR(S): Council Members Brewer, Lappin, Mendez, Palma, Gonzalez, Ferreras, Koppell, Recchia, Jr., Gentile, Mark-Viverito, Rodriguez, James, Williams, Levin, Rose, Jackson, Chin, Barron, Ulrich, Mealy, Nelson, Vann, Crowley, Foster, Lander, Van Bramer, Dromm, Garodnick, Rivera, Cabrera, Eugene, Koslowitz, Vacca, Weprin, Reyna, Arroyo, King, Richards, Wills, Gennaro, Dickens, Comrie, Jr., and the Public Advocate (Mr. de Blasio)



SUMMARY OF LEGISLATION: Proposed Intro 97-A is the “Earned Sick Time Act,” which would require employers to provide sick time – paid or unpaid depending on the size of the business – to employees. The legislation will take effect into two phases. For the initial period, which is assumed to start April 2014 (see below), the legislation would cover businesses with 20 or more employees. The second phase would begin eighteen months later and would cover businesses with 15 or more employees. The legislation would cover roughly 2.94 million employees for the first year and 3.1 million employees for the second and succeeding years[endnoteRef:1].   [1:  U.S. Census/County Business Patterns 2010.  ] 

The legislation would require businesses with 15 or more employees (when fully implemented) and all employers with one or more domestic workers to provide their employees paid sick time. Employees not entitled to paid sick time are entitled to unpaid sick time. Employees of businesses with 15 or more employees may earn up to 5 paid sick days (40 hours) per year. Smaller businesses must provide up to 5 unpaid sick days. Domestic workers get 2 days in addition to the 3 paid days of rest they receive under New York State law. This legislation applies to part-time and full time workers who are hired for work at least 80 hours a year and who meet the broad New York State definition of “employee”. It does not apply to:
· Federal/City/State employees; independent contractors; employees of manufacturers; seasonal workers (those who are not rehired within 6 months after a separation of employment); work study and fellowship jobs; certain premium rate professions who act like independent contractors (physical and occupational therapist, speech language pathologists); and WEP workers.
Employees can accrue 1 hour of sick time per 30 hours worked; accrual starts on the day of hire. Sick leave may be used after 120 days. For domestic workers, hours accrue are based on the New York State formula and may be used after 1 year of work with the same employer based on New York State law.
Sick time can be used for: employee’s physical/mental illness, injury, or medical care and for the same purposes when caring for a spouse, domestic partner, children, or parents. It can also be used for declared public health emergencies that result in closure of an employee’s place of business or of a school or childcare provider.
Employers who already have policies in place that allow employees to take time off for the same purposes and in the same amount as the bill do not need to give any additional days. This is true even if the worker does not use the days available for sick time. Working additional hours without using sick time to make up for the original missed hours (i.e. shift swapping) is allowed but cannot be mandatory. Employees must be given written notice of their rights under the bill. The notice must be in English or the primary language spoken by the employee. The notice may also be posted in areas accessible to employees. Employers may request advance written notice when the use of sick time is foreseeable or after 3 days of absence. Employers can also ask for an employee to confirm in writing that they were absent because of a sick day.
Employees with collective bargaining can opt out of the bill as long as there is an express waiver, and they received equivalent benefits. Employees with collective bargaining agreements in the construction and grocery industries can opt out of the bill as long as there is an express waiver. If a collective bargaining agreement is valid when the bill takes effect, the bill will not apply to that agreement until it expires. 
Upon employee’s termination, resignation, retirement, or other separation, the employee will not receive financial or other reimbursement from unused sick leave. If an employee is transferred to a separate division but is still employed by the same employer, his/her sick time is transferable. If he/she is rehired within six months from separation, he/she can use his/her sick time. This legislation would not require the need of the employees to find a replacement for the hours he/she would use as sick time. No person or entity may disclose an employee or his/her family member’s medical condition when sick time is used. An employer can take disciplinary action including termination if the employee uses the sick time other than the purpose describe above. The employer must retain records showing employer’s compliance to the legislation for 2 years and must allow the Department of Consumer Affairs (DCA) access to these records.  
DCA will enforce the bill based on a complaint-driven system. DCA will investigate complaints, attempt mediation, and through an administrative tribunal may hold hearings and order damages and penalties/fines. DCA will make the sick time notice available in a downloadable format on the department’s website in Chinese, English, French-Creole, Italian, Korean, Russian, Spanish and other languages deemed appropriate by DCA.  A person can file a complaint with DCA within 270 days of the date the person knew or should have known the alleged violation. DCA will keep the person’s identity confidential as long as possible. DCA will investigate the complaint and attempt to resolve it through mediation. If there is a violation, the DCA Commissioner will prescribe the form and wording of the violation. The violation notice will be returnable to the administrative tribunal authorized to adjudicate violations.  
The legislation imposes damages and penalties for violations of the bill:  
· Employers who did not give employees written notice: $50.  
· For sick days taken but not compensated: three times the wages that should have been paid or $250, whichever is greater.
· For each instance of sick time requested by an employee but unlawfully denied by the employer and not taken by the employee or unlawfully conditioned upon finding a replacement worker, or for each instance an employer requires an employee to work additional hours without the mutual consent of the employee to make up for hours missed: $500. 
· For each instance of unlawful retaliation: full compensation including wages and benefits lost and $500.
· For each instance of unlawful discharge from employment: full compensation including wages and benefits lost, $2,500 and equitable relief; and 
· Civil penalties/fines for violating law: not less than $500 for the first violation, $750 for the second violation and $1,000 for each succeeding violation.
DCA will report annually regarding its enforcement of the legislation. DCA would annually report on its website the number and nature of the complaints received, the results of investigations, including the number of complaints not substantiated and the number of notices of violations issued, the number and nature of adjudications, and the average time for a complaint to be resolved.

In the event of a public disaster, the Mayor may suspend this legislation for the length of the disaster.  

This law will go into effect if on December 16, 2013, the Independent Budget Office (IBO) certifies that the New York City Coincident Economic Index, which is published by the Federal Reserve Bank, is at or above its January 2012 level, based on the following schedule:
· On April 1, 2014, businesses that have 20 or more employees will have to provide paid sick time and businesses with less than 20 employees will have to provide unpaid sick time. 
· On October 1, 2015, businesses that have 15-19 or more employees or employers who employ 1 or more domestic workers will have to provide paid sick time. 
· If the Index is not met, every six months thereafter the IBO will review the Index and the bill will go into effect once it reaches the January 2012 benchmark. 

Pursuant to section 260 of the City’s Charter, IBO will do a report no later than 30 months after the effective date reviewing the costs and benefits of the Earned Sick Time Act. The report will be provided to the Mayor and City Council and will be posted on the IBO’s website. The IBO report would include to the extent practicable given available data and methodologies, but not be limited to, data regarding wage and employment rates; businesses, including small business start-up and failure rates, expenses and revenues; and infectious disease rates; and would include to the extent practicable a comparison of New York City with surrounding counties and large cities comparable to New York City that do not provide sick time. When reporting this data, the IBO director would ensure that IBO uses appropriate and professionally accepted methodologies for comparing similar data and identify such methodologies in the report, and would clearly specify the extent to which the earned sick time act can properly be determined to have had an impact on any of the data analyzed. The report would be contingent on the availability to IBO of data the IBO director determines to be necessary to complete such report.

EFFECTIVE DATE:  This law will go into effect if on December 16, 2013, IBO certifies that the New York City Coincident Economic Index, which is published by the Federal Reserve Bank, is at or above its January 2012 level, based on the following schedule:
· On April 1, 2014, businesses that have 20 or more employees will have to provide paid sick time and businesses with less than 20 employees will have to provide unpaid sick time. 
· On October 1, 2015, businesses that have 15-19 or more employees or employers who employ 1 or more domestic workers will have to provide paid sick time. 
· If the Index is not met, every six months thereafter the IBO will review the Index and the bill will go into effect once it reaches the January 2012 benchmark. 
FISCAL YEAR IN WHICH FULL FISCAL IMPACT ANTICIPATED:  Fiscal 2015
FISCAL IMPACT STATEMENT:

	

	

Effective FY14

	
FY Succeeding
Effective FY15
	
Full Fiscal
Impact FY15


	
Revenues 
	
De minimus
	
De minimus
	
De minimus

	
Expenditures 
	$153,500
	
$614,000
	
$614,000

	
Net
	
$153,500
	
$614,000
	
$614,0000



IMPACT ON REVENUES:  The revenues generated by the enactment of this legislation would be de minimus. The fines are meant to deter, not generate revenues.  
IMPACT ON EXPENDITURES: The City Council Finance Division estimates that DCA will require 2 investigators, 1 supervisory investigator, 1 attorney, 1 secretary and 2 mediators to manage the Earned Sick Time Act. The total salary, fringe, and OTPS costs for these personnel are $614,000 per year.  But since the legislation will start on April 2014, the costs for these personnel for the first year are prorated at $153,500. Total costs for the succeeding years will be $614,000 per year.  
SOURCE OF FUNDS TO COVER ESTIMATED COSTS:  General Funds 
SOURCE OF INFORMATION:  San Francisco Office of Labor Standards Enforcement
                                                           New York City’s Civilian Complaint Review Board (CCRB)
[bookmark: _GoBack]                                              New York City Council Finance Division		
ESTIMATE PREPARED BY: Ralph P. Hernandez, Principal Legislative Financial Analyst 
					
ESTIMATED REVIEWED BY: Nathan Toth, Deputy Director
			          Tanisha Edwards, Finance Counsel
LEGISLATIVE HISTORY:  Intro 97 was introduced by Council and referred to the Committee on Civil Service and Labor on March 25, 2010. The Committee held a hearing on Int. 97 on May 11, 2010 and laid the bill over. The Committee held another hearing on Int. 97 on March 22, 2013, and the Committee proposed an amendment to the bill and laid the bill over. Proposed Intro 97-A will be voted by the Committee on May 6, 2013. The Full Council will vote on Proposed Intro 97-A on May 8, 2013.  
DATE SUBMITTED TO COUNCIL:   March 25, 2010
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