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Title: 
A Local Law to amend the administrative code of the city of New York, in relation to banning the discharge and use within the city of certain wastes associated with oil and natural gas production activities, including hydraulic fracturing
Administrative Code:
Amends subchapter 1 of chapter 3 of title 24 of the administrative code of the city of New York by adding a new section 24-303.1 and amends subdivision b of section 24-346 
Introduction

On August 15, 2016 the Committee on Environmental Protection, chaired by Council Member Costa Constantinides, will hold a vote on Proposed Int. No. 446-A, a Local Law in relation to banning the discharge and use within the City of certain wastes associated with oil and natural gas production activities, including hydraulic fracturing.
Natural Gas Waste and Wastewater 
The New York State Environmental Conservation Law gives authority to the New York State Department of Environmental Conservation (DEC) to promulgate regulations setting forth the criteria and characteristics for what constitutes “hazardous waste.”
   Currently, DEC regulations specifically exempt “drilling fluids, produced waters, and other wastes associated with the exploration, development, or production of crude oil [or] natural gas” from being classified as hazardous.
  Due to this exemption, wastes associated with natural gas production, including the method known as high-volume hydraulic fracturing (HVHF), are not classified as hazardous in New York and are not subject to relevant State laws and regulations governing hazardous waste generation, transportation, treatment, storage and disposal. 
Wastes associated with oil and natural gas production include wastewater, and drill cuttings and muds.
  The wastewater can generally be separated into two types; flowback fluid and production brine (also called produced water).  Flowback fluid is essentially fracturing fluid - which is a mixture of water, proppant and chemical additives - that returns to Earth’s surface once the fracturing procedure has ceased and pressure is released, reversing the direction of fluid flow.  Production brine is mostly a combination of naturally occurring salty water from geologic formations and fracturing fluid, which moves along with natural gas through the wellhead to Earth’s surface.
’
  A 2015 United States Environmental Protection Agency (EPA) assessment identified a list of 1,076 chemicals used in HVHF fluids, including acids, alcohols, aromatic hydrocarbons, bases, hydrocarbon mixtures, polysaccharides and surfactants.  Of these chemicals, a small fraction have been assigned reference values by federal, state and international sources to help assess the risk they pose to human health. Some of the risks these chemicals pose include potential for carcinogenesis, immune system effects, changes in body weight, changes in blood chemistry, cardiotoxicity, neurotoxicity, liver and kidney toxicity, and reproductive and development toxicity.
   According to the EPA study, produced water varies in quality from fresh to highly saline, and can contain high levels of anions and cations, metals, organics and naturally occurring radionuclides.  Produced water from tight gas formations and shale typically have high levels of total dissolved solids and ionic elements (bromide, calcium, chloride, iron, potassium, manganese, magnesium and sodium).  Produced water may also contain metals such as barium, cadmium, chromium, lead and mercury and organic compounds such as benzene.  EPA identified 134 chemicals detected in hydraulic fracturing produced water, including chemicals added during the chemical mixing stage, and naturally occurring organic chemicals and radionuclides, metals and other elements of subsurface rock formations.
 
New York State officially banned HVHF in 2015, citing public health and environmental concerns.
  Prior to this, the State implemented a moratorium on this method of natural gas extraction.  However, HVHF has been used extensively in the neighboring state of Pennsylvania,
 and New York does permit the use of other, conventional techniques to produce natural gas and oil within the State.  In 2014, New York well owners reported 14,863 wells, most of which were drilled to explore for and/or produce oil or natural gas.  New York State natural gas production in 2014 was 20.4 billion cubic feet and the oil and gas produced in the State that year was valued at an estimated $101.5 million.
  Additionally, the DEC has issued Beneficial Use Determinations (BUDs) permitting the use of production brine from an oil or gas well source or a liquefied petroleum gas (LPG) storage facility for on road treatment.  Applications for such BUDs, among other things, must include a chemical analysis by a New York State Department of Health approved laboratory of a representative sample of the brine that is proposed for beneficial use.
 DEC has granted BUDs for the use of brine associated with non-HVHF gas/oil wells and LPG storage in 66 instances.  These oil and natural gas production waste products have been granted BUDs for the purposes of “de-icing,” “dust control” and “road stabilization” on roads.
  The majority of these BUDs have been granted to towns in upstate New York.  Road spreading of fracturing fluids, flowback water and plugging fluids is prohibited in the State.
  Some have expressed concern with the use of production brine to treat roads, citing the fact that this water circulates among deep rocks and contacts various forms of petroleum and a variety of elements that may be harmful at certain levels of exposure or in natural waterways. Some advocates are calling for stricter State regulations of produced brine and more rigorous testing of long-term environmental and health impacts of using these substances on roads.
,
,
   
Summary of Proposed Int. No. 446-A
The bill would amend subchapter 1 of chapter 3 of title 24 of the administrative code of by adding a new section 24-303.1.  Section one of the bill defines “oil or natural gas waste.” Section two of the bill prohibits the discharge of any oil or natural gas waste to any surface water bodies located within the City or to any wastewater treatment plant located within the City, and prohibits the application of any oil or natural gas waste upon any road, real property or landfill located within the City.   Section three of the bill provides that all City bids or contracts for the construction or maintenance of a City road must include a provision stating that no materials containing or manufactured from oil or natural gas waste shall be utilized in providing the service.  Section four of the bill amends subdivision b of section 34-346 of the administrative code, providing that penalties for violation of this section are between $2,500 and $25,000.
Changes to Proposed Int. No. 446-A
In addition to various technical edits, Proposed Int. No. 446-A has been amended in the following manner:

· The “Legislative findings and intent” section was deleted.
· The definition of “oil or natural gas waste” was clarified and expanded to include waste from “storage.”
· An exclusion was added to make clear that this bill’s provisions do not apply to the byproducts of natural gas from anaerobic decomposition processes at digesters and landfills in the City.
· The provision prohibiting the sale of “oil or natural gas waste” has been deleted.

· The Department of Sanitation was added as an agency that is responsible for enforcement.

· The penalty for violations of the bill’s provisions has been increased.
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..Title

A Local Law to amend the administrative code of the city of New York, in relation to banning the discharge and use within the city of certain wastes associated with oil and natural gas production activities, including hydraulic fracturing

..Body

Be it enacted by the Council as follows:

Section 1. Subchapter 1 of chapter 3 of title 24 of the administrative code of the city of New York is amended by adding a new section 24-303.1 to read as follows: 

§ 24-303.1 Protection of water supply. a. Definitions. As used in this section, the term “oil or natural gas waste” means (i) waste that is generated as a result of natural gas extraction activities, which may consist of water, chemical additives, or naturally occurring radioactive materials and heavy metals and (ii) brine that is generated as a result of oil or natural gas production, extraction or storage. The term “oil or natural gas waste”  includes, but is not limited to, leachate from solid wastes associated with natural gas extraction activities, or any natural gas waste byproduct, but excludes the byproducts of natural gas from anaerobic decomposition processes at digesters and landfills in the city.

b. Prohibitions. 1. It shall be unlawful to discharge or cause to be discharged any oil or natural gas waste to any surface water bodies located within the city or to any wastewater treatment plant located within the city. Officers and employees of the department of environmental protection and officers of the department of sanitation may issue summonses, appearance tickets and notices of violation for violations of this paragraph.
2. It shall be unlawful to apply or cause to be applied any oil or natural gas waste on any road, real property or landfill located within the city. Officers and employees of the department of environmental protection may issue summonses, appearance tickets and notices of violation for violations of this paragraph.

c. Contracting. All city bids or contracts for the construction or maintenance of a city road shall include a provision stating that no materials containing or manufactured from oil or natural gas waste shall be utilized in providing such a service.  

§ 2. Subdivision b of section 24-346 of the administrative code of the city of New York, as amended by local law number 55 for the year 2013, is amended to read as follows:

b. Any person who violates or fails to comply with any of the provisions of this chapter and chapter four of this title or any order, rule or regulation issued by the board or commissioner or with the conditions of any permit issued by the commissioner within the city of New York shall be liable for a civil penalty of not less than fifty nor more than one thousand dollars for each violation, except that the civil penalty for violating section 24-303.1 shall be not less than two thousand five hundred dollars nor more than twenty-five thousand dollars and the civil penalty for the removal of a manhole cover in violation of section 24-304 shall be not less than two thousand five hundred dollars nor more than ten thousand dollars. In the case of a continuing violation each day’s continuance shall be a separate and distinct offense. The environmental control board shall have the power to impose such civil penalties. A proceeding to impose such penalties shall be commenced by the service of a notice of violation returnable to such board. Such board, after a hearing as provided by the rules and regulations of the board, shall have the power to enforce its final decisions and orders imposing such civil penalties as if they were money judgments pursuant to subdivision d of section one thousand forty-nine-a of the New York city charter. A civil penalty imposed by the board may also be collected in an action brought in the name of the city in any court of competent jurisdiction. The board, in its discretion, may, within the limits set forth in this subdivision, establish a schedule of civil penalties indicating the minimum and maximum penalty for each separate offense.
§ 3. This local law takes effect 90 days after it becomes law.
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