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I. INTRODUCTION
On September 6, 2018, the Committee on Criminal Justice, chaired by Council Member Keith Powers, the Committee on the Justice System, chaired by Council Member Rory Lancman, and the Committee on Women, chaired by Council Member Helen Rosenthal, will conduct a joint oversight hearing titled “Sexual Assault and Harassment in City Jails.” At the hearing, the Committees will seek information on sexual assault and harassment policies and procedures in New York City (“NYC” or “City”) jails. The Committees also intend to examine responses to sexual assault and harassment, and model sexual harassment policies in other jurisdictions. The Committee on Criminal Justice will also be hearing two bills, Introductory Bill Number 933-A (“Int. 933-a”), requiring reporting on sexual abuse in jails and Introductory Bill Number 1090 (“Int. 1090”), requiring reporting on sexual abuse in jails to visitors, and voting on Proposed Introductory Bill Number 447-A (“Proposed Int. No. 447-A”), detailed in a separate report. Representatives from the Mayor’s Office of Criminal Justice (MOCJ), the NYC Commission on Gender Equity (CGE), the NYC Department of Correction (DOC), and the NYC Board of Correction (BOC), as well as local legal services offices, advocacy groups and other interested parties are expected to testify.
II. BACKGROUND
The Prison Rape Elimination Act of 2003
Sexual assault, a form of sexual abuse, is generally defined as subjecting another person to sexual contact, including rape, without the latter’s consent.
 The Prison Rape
 Elimination Act (PREA), enacted in 2003, was the first federal law designed to deter sexual assault of incarcerated individuals.
 As such, PREA “provide[s] for the analysis of the incidence and effects of prison rape in Federal, State, and local institutions and to provide information, resources, recommendations and funding to protect individuals from prison rape,” as set forth in section 115.6 of title 38 of the Code of Federal Regulations.

Sexual abuse, as defined in PREA,
 includes:

1. Sexual abuse of an inmate, detainee, or resident by another inmate, detainee, or resident; and 

2. Sexual abuse of an inmate, detainee, or resident by a staff member, contractor, or volunteer.

Sexual abuse of an incarcerated individual, detainee or resident by another incarcerated individual, detainee or resident, if the victim does not consent, is coerced into such act by overt or implied threats of violence, or is unable to consent or refuse, includes any of the following acts:

1. Contact between the penis and the vulva or the penis and the anus, including penetration, however slight;
2. Contact between the mouth and the penis, vulva, or anus; 

3. Penetration of the anal or genital opening of another person, however slight, by a hand, finger, object, or other instrument; and 

4. Any other intentional touching, either directly or through the clothing, of the genitalia, anus, groin, breast, inner thigh, or the buttocks of another person, excluding contact incidental to a physical altercation.

Sexual abuse of an incarcerated individual, detainee, or resident by a staff member, contractor or volunteer, with or without consent of the inmate, detainee, or resident includes any of the following acts:

1. Contact between the penis and the vulva or the penis and the anus, including penetration, however slight; 

2. Contact between the mouth and the penis, vulva, or anus; 

3. Contact between the mouth and any body part where the staff member, contractor, or volunteer has the intent to abuse, arouse, or gratify sexual desire; 
4. Penetration of the anal or genital opening, however slight, by a hand, finger, object, or other instrument, that is unrelated to official duties or where the staff member, contractor, or volunteer has the intent to abuse, arouse, or gratify sexual desire; 
5. Any other intentional contact, either directly or through the clothing, of or with the genitalia, anus, groin, breast, inner thigh, or the buttocks, that is unrelated to official duties or where the staff member, contractor, or volunteer has the intent to abuse, arouse, or gratify sexual desire; 
6. Any attempt, threat, or request by a staff member, contractor, or volunteer to engage in the activities described in paragraphs (1)-(5) of this section; and 
7. Any display by a staff member, contractor, or volunteer of his or her uncovered genitalia, buttocks, or breast in the presence of an inmate, detainee, or resident, and 
8. Voyeurism by a staff member, contractor, or volunteer.

Sexual Harassment is also defined in PREA section 115.6 to include:
1. Repeated and unwelcome sexual advances, requests for sexual favors, or verbal comments, gestures, or actions of a derogatory or offensive sexual nature by one inmate, detainee, or resident directed toward another; or 
2. Repeated verbal comments or gestures of a sexual nature to an inmate, detainee, or resident by a staff member, contractor, or volunteer, including demeaning references to gender, sexually suggestive or derogatory comments about body or clothing, or obscene language or gestures.

Sexual harassment is also form of gender discrimination that violates Title VII of the Civil Rights Act of 1964,
 New York State (NYS) and local laws.
 Generally, such harassment includes unwelcome sexual advances, requests for sexual favors, or other verbal or physical conduct of a sexual nature.
 While PREA directly applies to the Federal Bureau of Prisons,
 state enforcement is met only through financial incentives.
 Furthermore, PREA provides no enforcement or incentive mechanism for localities, giving the law decreased impact on City jails without a local enforcement mechanism.
 
Sexual Assault and Harassment in Jails Nationally

Since the adoption of PREA, the number of reported sexual abuse and harassment incidents have increased significantly.
 According to the July 2018 Bureau of Justice Statistics (BJS) report, Sexual Victimization Reported by Adult Correctional Authorities, 2012-15, there were 8,768 reported incidents of sexual abuse and harassment nationwide in 2011.
 By the end of 2015, the number of reported incidents increased to 24,661, a jump considered to be a result of an improved reporting system following the implementation of national PREA standards in 2012.
 However, the number of reported incidents that correction officials determined to have occurred remains a small percentage of total reported incidents. Of the 61,316 incidents investigated from 2012 to 2015, correction officials determined that 5,187 incidents (about 8.5 percent), actually took place.
 For the majority of the remaining allegations, correction officials found that incidents were fabricated, or lacked sufficient evidence to determine whether they actually occurred.

Nationally, the rate of sexual victimization is lower than that of New York City. According to the BJS report, between 2011 and 2012, both the Rose M. Singer (RMSC), the women’s facility, and the Otis Bantum facility (OBCC) at Rikers Island had some of the highest rates of staff sexual misconduct.
 About 5.9 percent of detainees reported that staff sexually assaulted them, which is three times higher than the national average of 1.8 percent.
 The national rates of sexual abuse by any individual, including other incarcerated individuals, also differ drastically from the City’s rate. Nationally, the rate is 3.2 percent; but about 9 percent of women detained at RMSC and 6.2 percent of men detained at OBCC reported that a staff member or another incarcerated individual sexually abused them.

In 2016, in response to complaints about the issue of sexual misconduct in City jails, the BOC implemented National Sexual Abuse and Harassment Minimum Standards (NSAHMS), which are equivalent to those set nationally by PREA.
 BOC’s Standards also include standards above and beyond PREA thresholds, specific to City facilities.
 In March 2018, DOC posted its annual report on sexual abuse and harassment in jails, including both PREA and non-PREA definitions of the term.
 The report revealed the following pertinent findings:
 

· Staff Abuse: The number of allegations of staff sexual harassment increased by about 86 percent, from 232 in 2016 to 432 in 2017.
· Incarcerated Individuals on One Another: The number of allegations of sexual harassment among incarcerated individuals increased by nearly 66 percent, from 122 in 2016 to 202 in 2017.
· Resolution of Cases:

· Of the 823 allegations of sexual victimization reported in 2016, only three were substantiated. The remaining allegations were determined to either be unsubstantiated (42), unfounded (39), and as noted above, unresolved (739).

· Similarly, in 2017, of 1,151 allegations of sexual victimization, only one has been substantiated; the remaining were determined to be unsubstantiated (20), unfounded (18), and as noted above, unresolved (1,112).

Of the 18 allegations DOC determined did not take place, it is unclear how many were based on insufficient evidence or fabrication. 

Sexual Harassment and Assault in City Jails
The problem of sexual assault and harassment in City jails is not new, and despite the enactment of PREA in 2003, there have been numerous reports of rape and groping in recent years. Examples of such incidents include a male correction officer who was arrested in 2010 for groping and sexually harassing a 23 year-old transgender
 woman at one of the City’s borough jails,
 and a female correction officer who was charged in 2016 with raping a male detainee and conspiring to bring him drugs.
 Advocates and incarcerated individuals have long complained about sexual abuse and harassment in City jails, lodging numerous grievances against DOC. In 2015, the Legal Aid Society sued the City on behalf of two female detainees at RMSC, who claimed a male correction officer repeatedly raped and sexually assaulted them.

DOC’s failure to adequately address the problem is well-documented. A federally-funded report from The Moss Group, a Washington, D.C.-based criminal justice consulting firm, detailed systemic problems in DOC’s handling of sexual abuse and harassment.
 The report, which was leaked to the media in 2015, found that DOC had not been properly handling incidents of sexual abuse, revealing emergency hotlines that did not work, confidential complaints that were not treated as such, and incomplete investigations of complaints of sexual abuse and harassment.

DOC’s failure to address the problem spurred officials to propose regulatory changes and increased oversight, including BOC’s NSAHMS. In addition to including all PREA standards, the Board implemented rules specific to City facilities.
 Some requirements of these rules include new services to ensure that victims of sexual abuse receive proper treatment to overcome emotional and physical trauma, a 90-day deadline to complete all investigations, and expanded training on working with transgender or intersex individuals.

Additionally, the rules require specific reporting to the Board regarding which populations are most affected by sexual harassment and abuse in jails. The rules require aggregation of several categories, including age, gender, sexual orientation, and whether a person is transgender or intersex.
 

While DOC took measures to address the problems outlined in The Moss Group report,
 including the implementation of a zero-tolerance sexual assault policy in line with PREA,
 sexual abuse and harassment remain a systemic problem in City jails. 
Sexual Victimization of Incarcerated Men and Women 
In March 2018, the Department of Correction posted its annual report on sexual abuse and harassment in jails, including both PREA and non-PREA definitions of the term.
 According to this report, in 2017, incarcerated women at RMSC made 198 allegations of sexual abuse and harassment, the most of any other correctional facility in the City.
 Of the 198 allegations, only six investigations were completed by the end of the year, and not a single allegation was substantiated.
 According to a DOJ study, Sexual Victimization in Prisons and Jails Reported by Inmates 2011-2012, 50 out of 800 women at the facility are being sexually victimized by staff at any given time, making it one of the top 12 worst facilities in the United States.
 Compared with every other jail in the country, women incarcerated at Rikers Island reported the highest rates of sexual victimization by staff.
 This is particularly problematic given that many women enter the criminal justice system as a result of sexual trauma, only to be further victimized upon incarceration by facility staff.
 

Furthermore, lagging investigations into the allegations made by women incarcerated at Rikers Island are denying victims due process, resulting in a lack of or improper treatment for victims and offenders escaping punishment. A June 2018 New York Magazine article detailed the story of a woman who pursued a complaint against a correction officer who repeatedly raped and abused her.
 The woman eventually filed a lawsuit, and through the discovery process her attorney learned that the NYC Department of Investigation (DOI) investigator failed to preserve crucial evidence, including video and phone calls, failed to review logs indicating the correction officer’s frequent interaction with the victim, ignored a tip that the correction officer had impregnated another incarcerated woman, and failed to speak with the victim herself.
 Moreover, the complaint was not kept private and as a result, the victim was subjected to increased harassment from other correction officers and incarcerated individuals, instead of receiving necessary support services.
 

Sexual victimization in jails is not unique to women. In 2017, 930 complaints of sexual abuse and assault came from incarcerated men in City jail facilities, including those outside of Rikers Island.
 Furthermore, the most recent DOJ study disaggregating sexual abuse by facility placed OBCC just after RMSC with the highest rate of staff sexual misconduct; the RMSC was ranked as having the tenth highest rate of staff sexual misconduct in the country, and OBCC was ranked eleventh.
 OBCC only houses male individuals and, at the time of the study, was home to the Central Punitive Segregation Unit (CPSU), although CPSU is no longer located OBCC.

Men also experience increased sexual abuse due to lags in investigation upon reporting.
 Of the 930 allegations of sexual abuse reported outside of RMSC in 2017, only one has been deemed substantiated.
 Of the remaining complaints, only 30 have been closed.
 In the meantime, the remaining 929 pending investigations leave victims without closure, and they are often required to continue housing in the same unit, resulting in retaliation and further victimization.
 One Brooklyn Defender Services attorney detailed an incident where an incarcerated man made multiple complaints of being raped without receiving any redress.
 After the first incident, the victim complained to 311, a correction officer, and a jail captain within the facility.
 Despite his complaints, the victim was kept in the same facility as the perpetrator, who continued to sexually victimize him.
 Eventually, the victim resorted to spitting on a correction officer with the intention of being placed in a restrictive housing unit.

Sexual Victimization of Incarcerated Transgender Individuals
DOC does not publish data on whether allegations of sexual abuse made by incarcerated individuals were reported by cisgender
 or transgender men and women, despite BOC rules requiring such detailed reporting to the BOC.
 While sex may be extrapolated by housing facility, the same does not apply for an individuals’ gender-identity and/or sexual orientation, particularly since entrance into the transgender housing unit (THU) is voluntary and only upon application acceptance.
 However, generally non-heterosexual
 and transgender individuals are at greater risk of sexual abuse in correctional facilities than heterosexual and cisgender populations,
 and advocacy groups have brought attention to the specific issues that transgender individuals face while housed in the THU and in the general population, particularly transgender women.
 At the BOC hearing conducted on July 26, 2016, several advocates spoke about the experiences of incarcerated transgender women housed with cisgender men, with one woman describing the plight of choosing between having “to pick a man, and hopefully one that will treat you right and more importantly keep others away” or “[not] pick anybody [which] leaves you open to sexual abuse.”

Sexual Victimization of Visitors
BOC Sexual Abuse and Sexual Harassment Standards only require reporting of sexual abuse and harassment of incarcerated individuals, and does not include sexual victimization of visitors to City jails, which is an issue of increasing concern. A January 2018 report by the NYC Jails Action Coalition claims guards at Rikers Island are knowingly violating DOC policies preventing strip searches and body cavity searches of visitors.
 The report alleges that even the recent installation of surveillance cameras in the building where visitors are searched did nothing to solve the problem; according to an attorney representing dozens of women who have filed or are in the process of filing lawsuits accusing DOC of unlawful strip searches, such searches are now being conducted in bathrooms out of sight of the cameras.
 Since 2010, the NYC311 Call Center has received at least 83 complaints of such unlawful searches.
 Similarly, BOC has received 84 complaints of improper searches of visitors over the same period.
 These complaints do not include allegations that have been directly reported to DOC, as there is no mechanism in place to track them. 
III. CORRECTIVE MEASURES AND NEXT STEPS 

Since the adoption of PREA standards in 2016, BOC had implemented a number of rules in an effort to correct past missteps and improve reporting and investigations of complaints of sexual abuse and harassment going forward. In August 2018, DOC issued its most recent Sexual Abuse and Sexual Harassment Minimum Standards 5-40 Assessment Report, which shows that the total number of sexual abuse and sexual harassment allegations decreased by approximately 31 percent from 332 during the six month period of July-December 2017 to 229 during January-June 2018.
 Overall, there was a decrease of allegations in all categories of sexual harassment and abuse, with the exception of a nearly 55 percent increase in alleged incarcerated individual on incarcerated individual, from 31 allegations to 48.
 Recent measures taken to address the issue of sexual abuse and harassment in City jails include the establishment of a dedicated team of investigators to address such incidents in 2016.
 The team consists of a deputy director, four supervisors and 24 investigators.
 Further, according to its June 2018 Corrective Action Plan, DOC intends to hire additional staff for the PREA team to address the backlog of PREA reportable cases.

With regard to organizational changes, DOC has designated specific housing areas for persons who are potential sexual victims and installed approximately 13,000 surveillance cameras across City jails.
 DOC has also started incorporating PREA into its training with new recruits, staff, contractors, and volunteers.
These changes may have provided general improvements in the overall rate of sexual abuse and harassment incidents in City jails. However, the rate of sexual abuse occurring among incarcerated individuals has increased by nearly 55 percent during the six month period of July-December 2017 to 229 during January-June 2018.
 Additionally, even with an overall decrease in the number of allegations of sexual abuse, the number and rate of unfounded and unsubstantiated determinations remains high.

IV. ISSUES AND CONCERNS
Delayed Investigations

In January 2017, DOC began implementing regulations to address pervasive sexual abuse and harassment in its jails.
 The new rules include a zero-tolerance approach towards all forms of sexual harassment and abuse, new training for all employees, education for incarcerated individuals on their rights, screening of incarcerated individuals for risk of victimization and abusiveness, new reporting protocols, and new disciplinary sanctions for staff and inmates found to have engaged in sexual abuse and harassment.
 However, advocates say these new rules have not led to an increase in completed investigations or a safer environment for incarcerated individuals.
 While DOC is required to investigate claims within 90 days of an incident, advocates claim investigations continue to linger for months or even years after the incident occurred.
 As a result of delayed investigations, evidence can be lost or destroyed and memories surrounding an incident can fade.
 Such delays are also unlikely to result in just results.

Furthermore, the number of overall sexual harassment and abuse complaints has been rising, an uptick DOC has attributed to better signage and reporting mechanisms.
 Complaints from 2016 to 2017, including staff-on on-inmate complaints and inmate-on-inmate complaints, have increased by almost 40 percent, reaching approximately 1,100 last year.
 The increased number of cases has also led to a greater back log in investigating claims; between January 1st and July 1st, of 2017, a total of 523 complaints alleging sexual abuse and harassment were filed.
 Of those, only 21 complaints have been investigated and 502 remain under investigation.
 That is, approximately 97 percent of cases filed last year are still under investigation.
 In the interim, advocates claim abusive staff or inmates are not transferred or disciplined.

Retaliation

DOC’s longstanding failure to investigate sexual assaults has made some incarcerated individuals fearful of speaking out or reporting incidents.
 The Moss Group investigators concluded in June 2015 there is a “strong and culturally ingrained code of silence” against reporting incidents.
 When incarcerated individuals do report an incident, perpetrators rarely suffers consequences.
 Moreover, incarcerated individuals fear retaliation by correction officers or other inmates for reporting.
 Retaliation can take many forms including correction officer falsely accusing the complainant of violating rules, issuing disciplinary tickets which can land an inmate in solitary confinement or further physical and/or sexual assault or abuse.

The Safety of LGBTQ+ Individuals

Lesbian, Gay, Bisexual, Transgender and Queer/Questioning (LGBTQ+) individuals, and transgender women in male prison populations in particular, are especially vulnerable to sexual assault and victimization in prison.
 These individuals are often isolated or placed in solitary confinement which only ensures physical safety, at the expense of the individual’s mental safety health.
 In April 2018, the Mayor’s office issued an executive order requiring the DOC to house incarcerated individuals according to their gender identity and to begin implementation of the policy by October 2018.
 DOC is working with the NYC Commission on Human Rights (CCHR) in order to maintain the Transgender Housing Unit (THU), which offers transgender women the option of being housed separately from the male jail population.
 Additionally, DOC will continue to conduct individualized risk assessments of incarcerated individuals when assigning safe and gender-affirming housing options to provide for the health and safety of inmates and DOC staff.
 Due to safety concerns of incarcerated individuals, DOC initially received a partial exemption from the rule. Such safety concerns include transgender women being denied entry into the THU without explanation, while others have been transferred into male facilities after their male genitalia was observed in medical exams, a violation of national prison anti-rape standards.
 Advocates further claim incarcerated trans- and gender non-conforming individuals continue to be harassed and denied gender-affirming clothing and products.
 
V. CONCLUSION

At this hearing, the Committees will seek information on sexual assault and harassment at New York City jails. Theo Committees will review policies and procedures intended to address safety issues for everyone at the City’s jails, including incarcerated individuals and visitors. The Committees are interested in gauging the current status of assault and harassment. The Committees will review related policies and procedures with the intention of identifying opportunities for improvement, including increasing sensitivity and awareness around the issue of sexual misconduct in jails, instituting preventative measures, encouraging victims to report, making the investigative process as thorough and efficient as possible, and implementing effective methods of recourse for both the offender and the victim. Further, the Committees are interested in hearing about best practices and model policies in other jurisdictions.
As changes are being implemented in the THU, the committees will ask for further information regarding the sexual abuse and assault faced by the LGBTQ+ population. BOC rules already include requirements on reporting on these populations, however, reporting on these categories was omitted from the most recent report. While these incidents may have been left out to ensure the privacy of complainants, it is important for the Council and the BOC to have a picture of the overall trends affecting the LGBTQ+ community in jails so that it may take appropriate action.
 Moving forward, the committees implore the DOC to continue to examine ways to improve investigations so that victims of sexual abuse – both incarcerated individuals and visitors - can receive the treatment and due process they deserve and to support the proposed legislation being considered at this hearing.
INTRODUCTION 1090
This bill is intended to ensure that the committee and the public can properly oversee and improve interactions between correctional officers and visitors. The bill would require reporting of complaints made regarding visitors at borough facilities, and the number of such complaints regarding visitors at Rikers Island, disaggregated by gender. The introduction would also require reporting on the number of hours of training conducted for staff who regularly interact with visitors regarding the search of visitors.

Proposed Introduction 933-A

This bill would codify the current BOC rules on reporting of incidents of sexual abuse and ensure that DOC continues to report on sexual abuse and harassment in jails. The bill would mandate public reporting on sexual abuse, including demographic data of victims, the facility of occurrence, whether DNA and other physical evidence was obtained, and whether a rape kit was administered. The introduction would also require reporting on the duration of investigations and whether incidents are deemed substantiated, unsubstantiated, or unfounded.
Int. No. 1090

 

By Council Member Dromm 

..Title

A Local Law to amend the administrative code of the city of New York, in relation to requiring the department of correction to report on the sexual abuse of visitors

..Body

Be it enacted by the Council as follows:
Section 1.  Subdivision a of section 9-140 of the administrative code of the city of New York, as added by local law number 85 for the year 2015, is amended to read as follows:  
a. Definitions. For the purposes of this section, the following terms have the following meanings: 
Borough jail facility. The term “borough jail facility” means any department facility in which inmates are housed by the department and that is located outside Rikers Island. 
City Jail. The term “city jail” means any department facility in which inmates are housed by the department. 
Professional. The term “professional” means a person who is properly identified as providing services or assistance to inmates, including lawyers, doctors, religious advisors, public officials, therapists, counselors, and media representatives. 

Sexual Abuse. The term “sexual abuse” has the same meaning set forth in section 115.6 of title 38 of the code of federal regulations, or any successor regulation.

Staff. The term "staff" means anyone, other than an inmate, working at a facility operated by the department.

Visitor. The term “visitor” means any person who enters a city jail with the stated intention of visiting an inmate at any city jail, or any person who is screened by the department for visitation purposes, including but not limited to professionals and any person who registers to visit an inmate in the department’s visitor tracking system. 

§ 2. Subdivision b of section 9-140 of the administrative code of the city of New York is amended by adding new paragraph 7 and 8 to read as follows:
7. The total number of complaints made to the department regarding sexual abuse of visitors by staff at city jails, the number of such complaints made regarding visitors at borough facilities, and the number of such complaints regarding visitors at Rikers Island. This information shall be reported in total and disaggregated by the gender of such visitor.

8. The number of hours of training conducted for staff who regularly interact with visitors regarding the search of visitors. Notwithstanding any other provision of this section, the information in this paragraph shall be reported on a yearly basis.

§ 3. This local law takes effect immediately, provided that the first report required by paragraph 8 of subdivision b of the administrative code of the city of New York, as added by section 2 of this local law, shall be submitted no later than February 1, 2019.

AS

LS 7664

8/22/2018, 4:16 PM

Proposed Int. No. 933-A

By Council Member Cumbo and Ampry-Samuel
..Title

A LOCAL LAW

To amend the administrative code of the city of New York, in relation to requiring the department of correction to report on sexual abuse

Be it enacted by the Council as follows:
Section 1. Chapter 1 of title 9 of the administrative code of the city of New York is amended by adding a new section 9-155 to read as follows:   
§ 9-155 Sexual abuse reporting. a. Definitions. For purposes of this section, the following terms have the following meanings:
Correctional health authority. The term “Correctional health authority” means the entity responsible for health and mental health services for inmates in the care and custody of the department.

Sexual Abuse. The term “sexual abuse” has the same meaning as set forth in section 115.6 of title 38 of the code of federal regulations, or any successor regulation.

Sexual Harassment. The term “sexual harassment” has the same meaning as set forth in section 115.6 of title 38 of the code of federal regulations, or any successor regulation.

b. Sixty days after the end of the quarter beginning January 1, 2019, and no later than the sixtieth day after the end of each subsequent quarter, the department shall post on its website a quarterly report of alleged incidents of sexual abuse and harassment that occurred during the preceding quarter.  All data shall be submitted in a machine readable format that permits automatic processing. Such report shall include: 

1. The facility in which the alleged incident occurred; 

2. Whether the alleged perpetrator was an inmate, staff member, contractor, or volunteer;

3. The type of alleged sexual abuse;

4. The gender of alleged victim;

5. The gender of alleged perpetrator;

6. The age of alleged victim;

7. Whether the alleged perpetrator was over the age of 18;

8. The race and ethnic origin of the victim; 

9. Whether the alleged victim is known to be transgender or intersex; 

10. Whether the alleged victim is known to be lesbian, gay, or bi-sexual; 

11. Whether the alleged victim is known to have any mental, physical or developmental disabilities; 

13. Whether the incident was reported to the department of corrections or to an outside agency; 

14. Whether video camera surveillance recorded the alleged incident; 

14. Whether DNA evidence was obtained; 

15. Whether physical evidence was obtained; 

16. Whether a rape kit was administered, declined or not applicable; 

17. The duration of an investigation; 

18. Whether an investigation by the department deemed the incident to be substantiated, unsubstantiated or unfounded; 

19. Whether the alleged perpetrator and alleged victim were separated from physical contact during the investigation;

20. If the alleged perpetrator was a staff person, whether during the investigation, or after it was closed, the staff person was suspended, placed on modified duty, assigned to a no-inmate contact post, assigned to a restricted-inmate contact post, placed on administrative leave, or administered any other form of discipline; 

21. If the alleged perpetrator was a staff person, whether previous allegations of sexual abuse or sexual harassment were lodged against that person; 

22. Whether the department of investigation assumed the investigation, and if so, the status of the investigation;

23. Whether the allegation of staff-on-inmate or inmate-on-inmate sexual abuse was referred to a district attorney’s office, including whether that district attorney’s office declined to prosecute, and if the staff perpetrator was prosecuted, the outcome;

24. Whether the allegation was referred for disciplinary action, including whether the department declined to file disciplinary charges, or if disciplinary charges were filed, the outcome; and whether the alleged staff-member perpetrator resigned in lieu of charges or as part of a negotiated plea.

c. Unless otherwise precluded by law, the correctional health authority will assist the department in collecting the data enumerated in subdivision (b) of this section. 

d. The department shall review this incident data in order to assess and improve the effectiveness of its sexual abuse and sexual harassment prevention, detection, and response policies, practices, and training by identifying problem areas and trends, taking corrective action on an ongoing basis, and including in a quarterly assessment report its findings and corrective actions for each facility, as well as the department as a whole. 

e. Such quarterly assessment report shall also include a comparison of the current six months’ data and corrective actions with those from the prior six months and shall provide an assessment of the department’s progress in addressing sexual abuse and sexual harassment. 

f. The department shall ensure that all data collected pursuant to this section is securely retained. 

g. Before making data collected pursuant to this section publicly available, the department shall remove all personal identifiers. 

h. The department shall maintain all data collected pursuant to this section for at least 10 years after the date of the initial collection unless federal, state, or local law requires otherwise. 

§ 2. This local law takes effect immediately.

BC (2016)/MMB (2018)/AS(2018)

LS 7186/Int. 1125-2016

NEW LS# 6649

8/28/18 5:44 P.M.
� See PEN § 130.52 Forcible touching. The term sexual assault is used in this hearing, but refers to both assault and abuse, adopting the same meaning set forth in section 115.6 of title 38 of the code of federal regulations, or any successor regulation.


� Prison rape, or jail rape, is rape occurring in prison; the term is typically used to refer to rape of incarcerated individuals by other incarcerated individuals as well as by staff.


� The United States Department of Justice, The Department Releases Final Rule to Prevent Detect and Respond to Prison Rape, May 17, 2012, available at � HYPERLINK "https://www.justice.gov/opa/pr/justice-department-releases-final-rule-prevent-detect-and-respond-prison-rape" �https://www.justice.gov/opa/pr/justice-department-releases-final-rule-prevent-detect-and-respond-prison-rape� 


� PUBLIC LAW 108–79


� Id.  


� Id. 


� Id. 


� Id. 


� Id.  


� Id. 


� Id. 


� 42 U.S.C. § 2000e et seq.


� See NY Executive Law, Article 15. Sec. 296 and Title 8 of the Administrative Code of the City of New York. 


� See “Sexual Harassment” United States Equal Employment Opportunity Commission, available at � HYPERLINK "https://www.eeoc.gov/laws/types/sexual_harassment.cfm" �https://www.eeoc.gov/laws/types/sexual_harassment.cfm�. 


� 42 U.S.C. § 15607(b) (2012). 


� 42 U.S.C. § 15607(c) (2012). See also Gabriel Arkles, Prison Rape Elimination Act Litigation and the Perpetuation of Sexual Harm, 17 N.Y.U. J. Legis. & Pub. Pol'y 801, 806–07 (2014).


� Id. 


� Roma Rantala (BJS Statistician). Sexual Victimization Report by Adult Correctional Authorities, 2012-15. July 2018. � HYPERLINK "https://www.bjs.gov/content/pub/pdf/svraca1215.pdf" �https://www.bjs.gov/content/pub/pdf/svraca1215.pdf�


� Id. 


� Id.


� Id.


� Id. 


� Annamarya Scaccia, Still Waiting for Rules to Prevent Rape on Rikers (May 17 2016), City Limits, available at � HYPERLINK "https://citylimits.org/2016/05/17/still-waiting-for-rules-to-prevent-rape-on-rikers/" �https://citylimits.org/2016/05/17/still-waiting-for-rules-to-prevent-rape-on-rikers/�.
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