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Prop. Intro. No. 180-A:
By Council Members Reyna, Liu, Gonzalez, Monserrate, Dilan, Martinez, Rivera, Baez, Palma, Arroyo, Clarke, Mark-Viverito, Sanders Jr., Stewart, Foster, Comrie, Dickens, Jackson, James, and Mendez.

Title:
A Local Law to amend the charter and the administrative code of the city of New York, in relation to the enhancement of opportunities for emerging business enterprises in city procurement.

Today the Committee on Contracts will consider Prop. Intro. 180-A, the Emerging Business Enterprise (EBE) bill.
 The Committee previously held a hearing on this bill on March 28, 2006. Testimony was taken from the Department of Small Business Services (SBS) and from members and representatives of the small business community. Prop. Intro. 180-A amends the City Charter and the Administrative Code to establish the EBE Program.
 The purpose of the EBE bill is to enhance opportunities for emerging business enterprises in city procurement in a way that is similar to the MWBE Program that was created by Local Law 129 of 2005.
 Prop. Intro. 180-A creates a separate and distinct, race and gender-neutral classification known as an EBE.   

EMERGING BUSINESS ENTERPRISES

Prop. Intro. 180-A articulates two prongs that must be satisfied for a business to be certified as an EBE.
 First, its owner must be a person who has demonstrated, in accordance with regulations promulgated by the Commissioner of Small Business Services (SBS), that he or she is a person who is socially disadvantaged, meaning that that he or she has “experienced social disadvantage in American society as a result of causes not common to persons who are not socially disadvantaged.”
  Second, the business owner must show that he or she is economically disadvantaged, meaning that he or she is a person “whose ability to compete in the free enterprise system has been impaired due to diminished capital and credit opportunities as compared to others in the same business area who are not socially disadvantaged.”

Prop. Intro. 180-A states that in promulgating EBE-related regulations, the Commissioner of SBS shall consider criteria developed for federal programs established to promote opportunities for businesses owned by persons who are socially and economically disadvantaged.
 As this is not a federal program, the bill does not limit the Commissioner’s consideration to the federal regulations. However, following the previous hearing the bill was amended to specify that race, national origin, or gender do not by themselves qualify a person as socially disadvantaged.
 The new version also sets a net worth limit of $1 million exclusive of a person’s interest in the business and any equity in the person’s primary residence.
     

 
The need for Prop. Intro. 180-A is driven by the fact that there are businesses that are owned and operated by individuals who may not be recognized by a disparity study as suffering from disparate treatment when competing for city contracts, yet who have nevertheless experienced the burden of institutionalized social and economic disadvantage. The EBE bill recognizes the existence of this race and gender-neutral status. It creates a separate and distinct program that affords EBEs opportunities in the same industry categories that are also addressed by the MWBE Program.

Prop. Intro. 180-A establishes the specific goal of 6% of citywide procurement for EBEs in all industry categories that are also addressed by the MWBE Program.
 The bill also specifies that, “the participation of a certified company shall not be credited toward more than one participation goal.”
 This provision prevents agencies from “double dipping” by counting compliance with one program’s participation goals toward the participation goals of other programs. An agency’s compliance with its EBE requirements cannot be counted toward its MWBE compliance.

Following the previous hearing the periodic review provision was amended to require the Commissioner to perform a preliminary review one year after enactment of the law, and every two years thereafter.
 Additionally, the bill now requires information regarding all full or partial waivers of target subcontracting goals to be included in the annual compliance report submitted to the Council.
         

� The version of the bill that was considered by the Committee on March 28, 2006 was known as the Disadvantaged Business Enterprise Bill (DBE). The name was changed to avoid confusion with other governmental programs.  


� §6-129(a).


� Local Law 129 was adopted at the end of the previous Council session. It is a race and gender-conscious law that is designed to address the specific racial and gender disparities in procurement that were revealed by a study conducted by Mason Tillman and Associates on behalf of the City Council.    


� §1304(e)(6)(c).


� Id.


� Id.


� Id.
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� §6-129(d).


� Id.


� §6-129(j)(ix).


�§6-129(d)(4)(B).


� §6-129(k)(2)(1)(D).





