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PROPOSED 

INT. NO. 1042-A:
By Council Members Brewer, Vallone Jr., Comrie, Fidler, Gennaro, Gentile, James, Koppell, Nelson, Palma, Sears, Weprin Avella and Oddo (in conjunction with the Mayor)

TITLE:
A Local Law To amend the administrative code of the city of New York, in relation to the abatement of graffiti on commercial and residential buildings and repealing subdivisions d, e and f of section 10-117.3 of the administrative code of the city of New York, in relation to the failure to remove graffiti from commercial and residential buildings and the city’s removal of such graffiti through nuisance abatement proceedings.
I.         INTRODUCTION
On September 30, 2009, the Committee on Public Safety, chaired by Council Member Peter F. Vallone Jr., will hold a hearing on Proposed Introduction 1042-A, which would amend the administrative code of the city of New York, in relation to the abatement of graffiti on commercial and residential buildings and the repeal of subdivisions d, e and f of section 10-117.3 of the administrative code of the city of New York, in relation to the failure to remove graffiti from commercial and residential buildings and the city’s removal of such graffiti through nuisance abatement proceedings.  The Committee held a hearing on a previous version of this bill on September 10, 2009, at which time testimony was heard from members of the Mayor’s Office of Operations, the Community Assistance Unit, and members of concerned community groups.

II.
THE PROBLEM OF GRAFFITI VANDALISM
Graffiti is a public nuisance, one that can degrade the quality of life in neighborhoods and communities across the city.  In addition to its negative effect on the aesthetic quality of New York’s neighborhoods, graffiti vandalism presents a significant economic burden by decreasing property values, frustrating local businesses, and forcing private citizens and the city to spend significant resources restoring vandalized surfaces.  Many people feel that, in the current economy, it is now more important than ever to keep the blight of graffiti off of the city’s streets and buildings.

The city has a number of initiatives and programs to address graffiti vandalism.
  

The Mayor’s Paint Program, for instance, provides paint and supplies to community groups and neighborhood organizations in order to assist them in neighborhood improvement.
  Additionally, the New York City Police Department (NYPD) has several initiatives that it uses to combat graffiti, including educating youth about the harm of graffiti and encouraging citizens to report graffiti crimes by offering a reward of up to $500 for the arrest and conviction of anyone who commits graffiti vandalism.
  One of the most successful ways in which New York City combats graffiti, however, is via local law 111 of 2005, which established penalties for property owners who failed to remove graffiti from certain premises, and allowed the city to abate graffiti when an owner did not remove it.
  The cleanings that have occurred under this law have been remarkable.  In the first six months of 2008, 3,478 locations were cleansed of graffiti by the city.  By July of 2009, graffiti cleaning had occurred at 3,891 sites, for a total of about 2.5 million square feet.
  Proposed Introduction 1042-A would change the current system of requiring property owners to contact the city and request to have their property cleaned – an “opt in” process – to one in which property owners, after receiving a notice of the presence of graffiti on their building, would only have to act if they wished to contact the city to “opt out” of the cleaning.  The purpose of the bill is to expedite cleaning and improve the quality of life of all New Yorkers.  

III.
PROPOSED INTRODUCTION 1042-A

Currently, section 110.117 of the Administrative Code of the city of New York states that commercial and residential property owners have a duty to keep their property free of graffiti.  In order to assist in this duty, and subject to the availability of funds, the city, under §110.117, provides graffiti removal services without charge to property owner if property owners execute a written consent and a waiver of liability in favor of the city.
  Under subdivision d and e of existing law, property owners are notified of graffiti on their property via written notice from the city.  The notice describes the city’s graffiti abatement program and notifies property owners of residential buildings with six or more dwelling units or commercial buildings that if they fail to remove the graffiti within sixty days of receipt of the notice they will be subject to a fine of between $150 and $300, which may be recovered in a proceeding before the environmental control board.
  A property owner may avoid this fine, however, by demonstrating that he or she has either consented to the graffiti, cleaned it him or herself, or contacted the city and executed a written consent and a waiver of liability to have the graffiti removed.
  Subdivision f of §110.117 allows nuisance abatement proceedings to be brought against owners of commercial or residential buildings who did not consent to the graffiti, fail to accept the city’s graffiti removal services, and fail to remove the graffiti within sixty days of receiving a notice to do so.  


Current law defines graffiti as “any letter, word, name, number, symbol, slogan, message, drawing, picture, writing or other mark of any kind visible to the public from a public place that is drawn, painted, chiseled, scratched, or etched on a commercial building or residential building, or any portion thereof, including fencing, that is not consented to by the owner of the commercial building or residential building.” The law states that “there shall be a rebuttable presumption that such letter, word, name, number, symbol, slogan, message, drawing, picture, writing or other mark of any kind is not consented to by the owner.  Such presumption may be rebutted in any proceeding pursuant to this section.”  Proposed Introduction 1042-A would alter this definition to permit a property owner to consent to the marking simply by contacting the city and indicating that he or she wished for it to remain on the building.  


Proposed Introduction 1042-A would also remove the need for property owners to complete a written consent form in the process of requesting that the city clean graffiti from a vandalized building and would repeal subdivisions d, e, and f of the current law and replace them with new subdivisions d, e, f, g, h, i, and j.  

New subdivision d would require the city to notify owners of commercial or residential buildings that have not fulfilled their duty to keep their buildings free of graffiti that the building is a nuisance and that after thirty-five days from the date of such notice, or after fifty days if the owner requests an extension, unless such owner abates the nuisance by removing or concealing the graffiti and notifies the city of such abatement or contacts the city indicating that the owner consents to the marking and intends that it remain on the building, the owner shall be deemed to have given permission to the city to enter or access the property and use the means it determines appropriate to remove or conceal the graffiti.  New subdivision d explicitly states that such permission shall not be deemed to include permission to enter any commercial or residential building.
The new subdivision e in Proposed Introduction 1042-A describes where the city must send the notice and what information the notice must contain.  Specifically, the notice must be mailed to the address of such building appearing in the latest assessment roll, to the owner of record at the address provided for communications from the commissioner of finance, and to the address filed with the department of housing preservation and development as the owner or agent if it is different from both of the other addresses.  The notice must, at a minimum, (1) describe the city’s graffiti removal services; (2) identify the property that has become a nuisance; (3) indicate that, if an owner, within thirty-five days of the date of such notice, or within fifty days of the date of such notice if such owner has requested an extension within the initial thirty-five day period, fails: (i) to abate the nuisance by removing or concealing the graffiti and to notify the city of such abatement, or (ii) to inform the city that the owner consents to the marking and intends that it remain on the building, the city and/or its contractors or agents may enter or access the property and use the means it determines appropriate to abate the nuisance by removing or concealing the graffiti; (4) indicate the method by which an owner may contact the city for the purpose of conveying any information or making any request in accordance with subdivision d of this section; and (5) provide a telephone number for the owner to call with any questions regarding the city’s graffiti removal services.
Subdivision f of Proposed Introduction 1042-A further eases the process of removing graffiti by obviating the need for owners to complete written consent forms after being notified of graffiti by the city.  Instead, the new subdivision f would provide that, if an owner fails to either abate the graffiti nuisance within thirty-five days of the date of the notice or within fifty days of the date of such notice if such owner has requested an extension within the initial thirty-five day period, or contact the city and consent to the markings, that the city and/or its contractors or agents may enter or access the property identified in the notice and abate the nuisance by removing or concealing the graffiti.  The subdivision clarifies that the city shall not be required to clean, paint, or repair any area more extensive than where the graffiti is located.  

Subdivision g provides that if the city has determined it must enter a commercial or residential building in order to provide graffiti removal services it shall request the express permission of the owner of such building to enter the building for such a purpose.  In making the request, the city shall notify the owner that it has determined that it is necessary to enter the building in order to provide graffiti removal services, and that the owner may either (1) grant permission for the city and/or its contractors or agents to enter such building for the purpose of providing graffiti removal services; (2) abate the nuisance by removing or concealing the graffiti and notify the city of such abatement; or (3) inform the city that the owner consents to the marking and intends that it remain on the building.  Such request shall indicate the method by which an owner may contact the city for the purpose of conveying any information or making any request in accordance with this section.  If the owner does not choose any of these three options within either thirty-five days of the request or within fifty days if the owner has asked for an extension, the owner shall be issued a notice of violation pursuant to subdivision h.

Subdivision h provides details on the notice of violation.  Only commercial buildings or buildings that have six or more dwelling units are subject to notices of violation.  These buildings may not be issued a notice of violation pursuant to this section more than once in any sixty-day period.  Subdivision h explicitly states that no commercial or residential building whose owner has granted permission for the city and/or its contractors or agents to enter such building for the purpose of providing graffiti removal services shall be issued a notice of violation pursuant to this subdivision.

Subdivision i provides that a fine of between one hundred fifty and three hundred dollars may be levied against owners of buildings that have received a notice of violation pursuant to subdivision h and have not removed or concealed such graffiti within sixty days of receipt of such notice or consented to the marking.  Such civil penalty may be recovered in a proceeding before the environmental control board.

Subdivision j grants rule-making authority to the agency or agencies designated by the mayor to provide graffiti removal services.  Section four of the bill is a severability clause and section five of the bill provides that the law shall take effect one hundred eighty days after it shall have become a law, except that the agency or agencies designated by the mayor to provide graffiti removal services may take such steps as are necessary to implement the provisions of this local law, including the promulgation of rules, if necessary, prior to such effective date. 
Amendments to Proposed Introduction 1042-A Since September 10, 2009

There is one key difference between Int 1042 as it was on September 10 and as it is today – it now contains an enforcement component.  As it was originally conceived, Int 1042 would have eliminated the enforcement scheme created by local law 111 of 2005.  Proposed Int 1042-A, however, leaves that scheme largely intact.  

There are some smaller differences as well.  In subdivision d of the amended version of the bill there is a provision for a fifteen day extension on top of the thirty-five days allotted for a property owner to respond to a notification of graffiti.  Additionally, subdivision d of the amended version of the bill makes it explicit that the city shall not be deemed to have permission to enter any commercial or residential buildings without express permission from the owner.  In the original bill subdivision d contained a provision stating that the city would not be liable for any property damage arising from the performance of graffiti removal services; this provision is no longer in the bill. 

Several additions have been made to subdivision e, which describes the content of the notice sent to property owners.  A provision for contacting the property owner at the address listed in the files of the department of housing preservation and development has been added.  Additionally, subdivision e has been amended to add a provision that the notice must contain information regarding the method by which an owner may contact the city for the purpose of conveying information or making any request in accordance with subdivision e.

Subdivision g of the amended bill discusses the manner in which the city may request to enter commercial or residential buildings in order to clean graffiti, as outlined above.  Subdivision h, which covers the details of the notice of violation, and subdivision i, which covers fines that may be levied for non-compliance with graffiti removal, are also new to the amended bill.
� See Mayor’s Community Affairs Unit, “Quality of Life: Graffiti Free NYC” at http://nyc.gov/html/cau/html/qol/anti_graffiti.shtml


� See Mayor’s Community Affairs Unit, “Quality of Life: Graffiti Free NYC, Mayor’s Paint Program” at http://nyc.gov/html/cau/html/qol/anti_graffiti_paint_program.shtml


� For more information on the anti-graffiti initiatives employed by the NYPD, see http://www.nyc.gov/html/nypd/html/crime_prevention/anti_graffiti_initiatives.shtml.


� New York City Administrative Code § 10-117.3.


� Press Release, “Mayor Bloomberg and City Council Announce New Steps to Make Graffiti Removal Faster and Easier in New York City,” July 9, 2009.  


� NYC Administrative Code §110.117(c).


� NYC Administrative Code §110.117(d),(e).


� NYC Administrative Code §110.117(e).
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