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RES. NO. 547   


Resolution defining the area known as the Hudson Yards

Financing District and related matters in support of the Hudson Yards infrastructure projects and amending Exhibit 1 (attached to this Resolution as Appendix 1) of the Agreement between the Mayor and the Council to spend payments in lieu of taxes only for the purposes and on the projects or items listed on Exhibit 1 to such Agreement, pursuant to Local Law 73 of 2005.


Today, the Finance Committee will meet to consider Preconsidered Res. No. __, supporting and approving the new financing plan for the Hudson Yards area as embodied in a recent agreement between the Metropolitan Transportation Authority (“MTA) and the City.  The Committee held an oversight hearing on the new plan for financing the Hudson Yards Project and the Rail Yards agreement between the MTA and the City yesterday, during which the financing plan was discussed in great detail.1 

The Preconsidered Resolution (1) replaces the phrase “Hudson Yards Redevelopment Area” with “Hudson Yards Financing District,” an area which includes other areas that will be benefited by the infrastructure improvements and the portion of the MTA Rail Yards located west of 11th Avenue; (2) amends the definition of Hudson Yards Infrastructure Projects to exclude the building of a platform over the portion of the MTA Rail Yards East of 11th Avenue, and include both the purchase from the MTA of certain transferable development rights from the portion of the Rail Yards East of 11th Avenue and planning for the development of the entire Rail Yards Area (east and west of 11th Avenue); and (3)  Approves the inclusion of Payments in Lieu of Taxes from the development west of 11th Avenue as part of the funds to service the bonds issued to pay for the Hudson Yards Infrastructure Projects. 


Yesterday, the Finance Committee held an oversight hearing on the financing of the Hudson Yards Project; and the Rail Yards agreement between the Metropolitan Transportation Authority (“MTA”) and the City of New York (the “City”).1  Specifically, the Rail Yards agreement provides (1) that the portion of the Rail Yards west of 11th Avenue will become part of the redeveloped Hudson Yards area and will contribute financially to the infrastructure improvements necessary for the entire area (2) that the City, together with the MTA will shape the development of the western portion of the Rail Yards by working together to pick a developer and subjecting the development to the City’s ULURP process; and (3) that the City through the existing Hudson Yards local development corporations will be able to better coordinate development of the entire area by playing an active role in the sale of transferable development rights which the MTA does not use in the portion of the Rail Yards east of 11th Avenue.  

As approved by the Council last January, the Hudson Yards Redevelopment area generally covered the areas bordered by West 29th and 30th Streets to the South, Seventh and Eighth Avenues to the East, 42nd and 43rd Streets to the North and 11th Avenue to the West.  At the time the controversy over what was to be built west of 11th Avenue resulted in this area’s exclusion from the plan. The City’s new plan, which would bring the portion of the MTA’s Rail Yards West of 11th Avenue into the redevelopment district, would treat the entire area as a single area, the Hudson Yards Financing District (“HYFD”).  

The HYFD will be generally located within the boundaries of West 29th and West 30th Streets to the south, Seventh and Eighth Avenues to the east, West 42nd and 43rd on the north and Eleventh and Twelfth Avenues to the west.
  Payments in Lieu of Taxes (“PILOTs”), property taxes and other revenues drawn from this area will be used to make infrastructure improvements in the area including new streets, parks, open space, and an extension of the number 7 subway line.  Appropriations from the City’s general fund will also be used to fund development.  The desire is to create a 24-hour a day, seven-day per week commercial and residential community, by providing for greater densities to accommodate substantial new office development, retail space and residential development.  

The district would include the entire the Long Island Rail Road Yards (“LIRR Yards”) owned by the Triborough Bridges and Tunnels Authority, an affiliate of the MTA.  The LIRR Yards comprise (i) that portion located to the east of 11th Avenue comprised of Block 702, Lots 1 and 50, and Block 704, Lots 1, 5 and 6, on the Tax Map of the Borough of Manhattan (the “Eastern Rail Yard” or “ERY”) which was made a part of the Hudson Yards Redevelopment Area in January 2005 and (ii) that portion located to the west of 11th Avenue, comprised of Block 676, Lot 3 (the “Western Rail Yard” or “WRY”) which was not included in the original area.

BACKGROUND

HYFD is a 45 block area that is adjacent to the current Midtown CBD, but currently, it is not economically productive.  Most of this area, except for the Western Rail Yards, was rezoned for increased commercial and residential development in January 2005 by the City Council.
   The rezoning allows increased commercial and residential use by providing for the creation of approximately 24 million square feet of commercial space, more than 13,000 units of housing (of which 28% are expected to be affordable to low and moderate-income), one million square feet of hotels, one million square feet of retail space, and more than 20 acres of new public open space.
  The Council then approved a plan for financing the infrastructure improvement for the area, then referred to as the Hudson Yards Redevelopment Area.  Reso. No. 760 provided, inter alia, that (1) payments in lieu of property taxes or “ PILOTs” from the area would be used to fund the infrastructure improvements (pursuant to Local Law 73 the Council subsequently approved the use of the PILOTs as outlined in the financing plan), (2) the Council, subject to annual appropriation, would ensure that interest payments on the debt to fund the infrastructure improvements were made until the revenues generated from development were sufficient to make all payments, and (3) approved the use of the City’s Transitional Finance Authority (TFA) to provide credit support for a portion of the debt subject to unanimous approval of the TFA Board. 

Two entities were formed to implement the HYFD: the Hudson Yards Infrastructure Corporation (“HYIC”), and the Hudson Yards Development Corporation (“HYDC”).  The HYIC, formed in 2004, is a local development corporation created by the Administration to finance the Hudson Yards infrastructure improvements and related construction costs.
  HYIC’s 5 board members include 3 mayoral representatives, the City Comptroller, and the Speaker of the City Council. The HYDC, formed in 2005, is a local development corporation created to manage the redevelopment process of the Hudson Yards.
  HYDC’s 13 board members include 8 mayoral representatives, the City Comptroller, the Speaker of the City Council, Manhattan Borough President, the Council members representing Manhattan District 3, and the Chair of Manhattan Community Board 4.   

THE AGREEMENTS


The recent agreement between the MTA and the City has two parts: the Rail Yards Agreement and a Memorandum of Understanding (“MOU”) concerning the extension of the number 7 subway line.  In both parts, the parties are the MTA, the HYIC, and HYDC.  Both parts have been approved by the MTA board, as required, and are awaiting approval by the HYIC and HYDC boards. 

While we will explore the details below, the Rail Yards agreement follows a fairly simple outline.  The City, through the HYIC and HYDC and with the participation of the Council, will fund infrastructure improvements in the HYFD, work with the MTA in developing guidelines for Western Yards and selecting developers which will then be subject to the City’s Uniform Land Use Review Process (“ULURP”).
  The MTA will make final decisions on guidelines for the Western Yards, on developers for the both Eastern and Western Yards, and will seek to get the best price for the use of its property.  It also will require the developers to make PILOT payments similar to those in other parts of the HYFD, which will be assigned to the HYIC to help service the bonds that will pay for the infrastructure improvements.  The MTA will not use all of its Floor Area Ratio (determines how many square feet a building can contain and can therefore limit the building’s height), but sell a portion in the form of Transferable Development Rights (TDRs).  The HYIC will purchase half of these rights for $200 million and will market both these rights.9  After the HYIC recovers its $200 million and its cost of capital, all proceeds of the sale goes to the MTA.10  This ensures equal financial contribution throughout various parts of HYFD, and ensures the City’s role in planning the development of these sites.

The MOU between the City and the MTA governs the extension and sets forth guidelines of the number 7 subway line.  The No. 7 subway line would be extended from Times Square west to 11th Avenue and then south to an area near 34th Street and 11th Avenue with the creation of a new subway station at 34th Street.11  The City, through the HYIC and HYDC will provide $2 billion for the construction of the subway line plus up to $100 million for potential cost overruns.12  The City will also acquire much of the real estate needed for the subway line.  The MTA will complete the design of the subway line in consultation with the City, and will undertake the construction of the line.13  Construction is expected to be completed in late 2012.  
Additionally, a new street system including “Hudson Boulevard”, a mid-block street running north-south between 10th and 11th Avenues from West 33rd Street to West 39th Street, would be created.  The Hudson Boulevard and bordering parks would be constructed between West 33rd Street and West 36th Street.  
The redevelopment of the Hudson Yards area is expected to be completed in 30 – 40 years.14 
IMPLEMENTATION

Under the agreement, HYDC will expand the scope of the contract for the Eastern Rail Yards engineering study that is now in progress to include a study of the Western Rail Yard, that addresses the development opportunities and constraints and that supports the planning and design work for the Western Rail Yards.
  Within six months of the executed MTA agreement, HYDC, the City Council, and the Department of City Planning will prepare a statement of design guidelines for the Western Rail Yard Site, and meet at least monthly to update the MTA.
   Within two months of the completion of the guidelines, the MTA, in consultation with the HYDC, the City Council, and the Department of City Planning, will issue a request for proposals (“RFP”) from developers to develop the HYFD consistent with Resolution 760 that applies to the Eastern Rail Yard, and the guidelines established for the Western Rail Yards by the HYDC, the City Council, and the Department of City Planning.
  The RFP will permit developers to respond to portions of the Eastern and/or Western Rail Yard Sites, or in their entirety.  The MTA, in consultation with HYDC, will evaluate the highest and best offers, and within 3 months of release of the RFP, submit their recommendations to a selection committee composed of MTA staff members, and two HYDC members.
  The MTA Board has final approval of the selected developer and the material business terms of the disposition of the Rail Yards. The developers will be responsible for reimbursement of HYIC and HYDC’s out of pocket costs, which include costs incurred for the engineering studies for the Eastern and Western Rail Yards, and consultant costs.  MTA will retain all proceeds from the sale of the Rail Yards.

Rail Yard Sites: Transferable Development Rights

Under the agreement, the HYIC will purchase from the MTA a 50% interest in approximately 8 FAR of transferable development rights (“TDRs”) of the air space above the Eastern Yards for $200 million.
  This transaction will be managed by HYDC, thereby allowing the City to ensure the timely development of the area.  The TDRs cannot be used on the Eastern Rail Yards itself, but instead may be sold to the developers of sites on eight blocks directly to the north of the Eastern Rail Yards, giving them the right to construct larger buildings on those sites.  HYDC has the authority to negotiate sales on behalf of the MTA, whose consent is not needed so long as the price per square foot is greater than $103 per square foot or greater than the District Improvement Bonus Contribution Amount.
    Once the HYIC has been reimbursed for its $200 million investment plus interest from the sale of the ERY TDRs, the MTA will receive all proceeds remaining from the sale of the TDRs.  
FINANCING

To pay for the infrastructure and related construction costs, HYIC will issue bonds in the amount of $3 billion beginning this fall, and would ultimately service these bonds from revenues within the HYFD.
 

Hudson Yards Financing
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Revenues from the HYFD will be dedicated to repay bonds issued to fund needed infrastructure improvements.  Resolution 760 authorized City support of a financing plan.
  Particularly, the resolution authorized, inter alia, the City to pay the HYIC, subject to annual appropriation by the Council in accordance with the Charter, current interest, to the extent not paid from the revenues of HYIC, on all HYIC indebtedness issued for HYFD, so long as such indebtedness remains outstanding; and authorized the City to pay to HYIC revenues provided by residential real property taxes or other real property taxes in the HYFD not captured by other mechanisms, such as PILOTs, necessary to support such indebtedness.
  HYIC revenues in excess of those required for debt service and operating expenses are to be returned to the City’s General Fund.  The other principal revenues to the HYIC will consist of HYFD IDA PILOTs and Rail Yard PILOTs explained below and proceeds of the sale of ERY TDRs and District Improvement Bonus (DIB) payments.  The TDR and DIB payments allow for increases in buildings’ FAR for purchasers of these rights.

Since the Council’s last oversight hearing on Hudson Yards Financing in December 2004 there have been several major changes to project finances.  At that time it was anticipated that the HYIC would spend $411 million to construct a platform over the Eastern Rail Yards, recouping much of this through the sale of on site development right on the ERY.  The City would compensate the MTA for these development rights in an unspecified way and amount.
  In the current plan HYIC costs are now $200 million for the purchase of ERY TDRs.  The MTA retains on sight development rights on the ERY and it, or its developer, will be responsible for platform costs.  The cost of the construction of the No. 7 line has gone up slightly from $1.96 billion to $2 – $2.1 billion discussed below.  The Administration has not provided Council Finance with an updated estimate of total development costs.  However, the $3 billion estimate for HYIC bond issuance provided by the Administration is roughly consistent with earlier project development cost estimates of $2.755 billion.  The lower HYIC costs for the ERY along with built in reserves in the estimates, offset higher costs on the No. 7 subway and perhaps other cost increases.

Uniform Tax Exemption Policy (UTEP”)

To spur development and repay the bonds issued by HYIC, incentives in the form of PILOTs are required to make construction financially feasible.  According to the Administration, development in the Hudson Yards area is unlikely without incentives because while construction costs will be the same; rents will be approximately 20% to 25% lower than in Midtown Proper, thus making it financially impractical for developers to build.  

UTEP, adopted by the Industrial Development Agency board (“IDA”), governs tax exemption policy in New York City.
  UTEP establishes parameters pursuant to which the IDA conveys benefits to industrial commercial and manufacturing companies.
  To implement the proposed financial incentives in the Hudson Yards, the IDA Board  approved an amendment to UTEP on August 8, 2006.
  The IDA program implemented through the UTEP amendment includes three components: PILOTs, Payments in Lieu of Mortgage Recording Tax (“PILOMRT”), and Payment in Lieu of Sales Taxes on construction materials (“PILOST”). To be covered by the UTEP in the Hudson Yards UTEP Area, a project must be at least 1 million zoning square feet and at least 75 percent of usable space must be class A office space or used for other approved commercial purposes.

The UTEP area (the area receiving tax breaks) is divided into three zones:

Zone 1-East of 8th avenue (site of current MSG and 2 Penn Plaza)

Zone 2- Between Eight and Tenth avenues

Zone 3- West of 10th avenue

The policy is calibrated to target incentives where they are needed most.  As such, incentives will increase as you go west from 8th avenue (farther from established class A office space in Midtown).  Accordingly, in zone 1, for the first four years after the construction is completed no discount will be given. For the subsequent 15 years the PILOT will grow at the rate of 3 percent a year.  This area is believed to develop with minimum help because of its close proximity to Midtown.  In zone 2 and 3 deeper benefits will go to those who build early while the area is still undeveloped and lesser benefits to those who start building once the commercial neighborhood is established.
   In Zone 2 for early projects up to a 25% discount to full taxes will be given for the first 4 years after construction.  Projects starting later will receive a 15% to 20% discount of the full property tax for their first 4 years.  In zone 3, the area farthest from Midtown, the first 5 million of square feet receives a 40% discount to full taxes.   As more space is authorized the discount for new projects will decrease eventually falling to 15%.  In zones 2 and 3 after the first 4 years PILOTS will grow at the rate of 3% a year until year 16 when they will start phasing up to full property tax.


The life of the incentive is 19 years, with the remainder of the PILOT term at full taxes. In all zones improvements added after the completion of construction will be pay PILOTs at the full property tax in the year that they occur and than grow at the PILOT growth rate.


Hudson Yards UTEP incentives are less generous than those currently available as of right through the Industrial and Commercial Incentive Program to commercial development outside of Manhattan south of 96th street, or to those offered in Times Square.
  They are also less generous than those offered at the World Trade Center site.

Under the agreement, the PILOT within the Western Rail Yards sites will governed by the same rules as that of UTEP zone 3. Such PILOTS will be remitted to HYIC.  Residential properties are not covered by the UTEP, thus the PILOTS for residential taxes and small commercial buildings, will be the minimum amounts equal to actual residential real property taxes.  In this way they will be treated similar to other residential properties in the HYFD, this includes eligibility for certain benefits such as the 421-a exemption. 

 PILOT payments will go to HYIC to pay off the bonds issued by HYIC, then to the City as directed by HYIC.

Payments in lieu of the mortgage recording tax (“PILOMRT”) will equal 100% of the mortgage recording tax that would otherwise be payable.  The PILOMRTs do not offer tax breaks, but are intended to help fund HYIC debt service.   Under the agreement, for development on the two rail yards, the MTA will retain a portion of the PILOMRT that it is entitled under the law existing at the time of the recording of the mortgage, and the remainder will go to HYIC to pay off the bonds issued by HYIC, then to the City as directed by HYIC.  In the remainder of the HYFD, the full PILOTMRT will go to HYIC.

Payment in Lieu of Sales Tax (“PILOSTs”) on construction materials will equal up to 100% of the amount otherwise payable.  All proceeds from the PILOSTS on the rail yard sites will be remitted to the MTA. PILOSTS from other parts of the HYFD will go to the IDA.

Subway Line Memorandum of Understanding  

Under the MOU between the MTA, and the City, HYIC, and HYDC, the MTA will extend the number 7 subway line 1.5 miles from Times Square west to 11th Avenue and then south to an area near 34th Street and 11th Avenue with the creation of a new subway station at 34th Street.  The budget for the extension is $2 billion, which HYIC will fund.  As part of the agreed investment, HYIC or HYDC will provide an additional $100 million for cost overruns.  Certain other actions, which may include additional work requested by the City, costs related to failure of the City to meet its obligations, and costs incurred with changes in law, may trigger a Hudson Yards Modification and require an Additional Capital Investment 

Under the MOU, the Metropolitan Transportation Authority Capital Construction Company (“MATCC”) is charged with oversight of the implementation of the project, including, bidding out contracts and acquiring certain real estate.  A Project Committee is also established to review and discuss implementation strategies, and design issues.  The Project Committee will consist of 3 MTA representatives, and the presidents of HYIC and HYDC, plus an additional HYDC officer. 

The City or the HYIC is responsible to obtain at HYIC’s cost an number of real estate properties or easements necessary for the project.

Termination


The Rail Yard agreement has two key dates at which, if certain goals are not met, would allow a withdrawal from all or part of the agreement.  If by December 31, 2007, a bond sale has not closed or an alternative financing arrangement provided to allow HYIC to meet its obligations, either the City or the MTA may terminate this agreement.  If by September 28, 2008 an RFP for the WRY has not resulted in a transaction acceptable to the MTA, the MTA may terminate the effectiveness of Section 1 of the agreement, which covers planning, and the RFP for the Western Rail Yard.  The MTA’s agreement that land use will be governed by the City’s ULURP is a part of this section and could be terminated.  The PILOT payments and the agreements on the Eastern Yards would not be effected. 


The City may terminate the No. 7 subway line MOU if it or the HYIC is unable to meet the then applicable Agreed Capital Investment.  If this occurs, the City is responsible for outstanding MTA costs and to maintain any unfinished physical improvements.

PRECONSIDERED RES. NO. __


The Preconsidered Resolution conforms the actions already taken by the Council in furtherance of the financing for the Hudson Yards area in Res. No. 760 and the PILOTs Agreement to the changes proposed in the new financing plan.  

First, the preconsidered resolution replaces the phrase “Hudson Yards Redevelopment Area” with “Hudson Yards Financing District” for purposes of Res. No. 760 (the Council’s approval of the original financing plan) and the PILOTs Agreement entered into pursuant to Local Law 73 of 2005 which authorizes the spending of PILOTs for Hudson Yards redevelopment (“PILOTs Agreement”).  The newly defined Hudson Yards Financing District is the broader area and includes other areas that will be benefited by the infrastructure improvements including the portion of the MTA Rail Yards located west of 11th Avenue.

Second, the proposed resolution amends the definition of Hudson Yards Infrastructure Projects (in Res. No. 760 and incorporated by reference in the PILOTs Agreement) to exclude the building of a platform over the portion of the MTA Rail Yards East of 11th Avenue which is now expected to be done by the developers of the ERY.  The infrastructure projects would also be amended to include both the purchase from the MTA of certain transferable development rights from the portion of the ERY and planning for the development of the entire Rail Yards Area (east and west of 11th Avenue).

Finally the preconsidered Resolution approves the use of PILOTs from the development west of 11th Avenue as part of the funds that would be used to service the bonds issued to pay for the Hudson Yards Infrastructure Projects.  These PILOTs paid by the developers on the WRY would be used along with IDA PILOTs and District Improvement Bonus payments (DIBs) from the areas east of 11th Avenue to fund the infrastructure improvements that would benefit the entire Hudson Yards Financing District.
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� It is to be noted that the recent agreement is subject to the approval of the MTA Board of Directors.  While approval is expected, the MTA Board of Directors as has not convened to approve the deal as of the date of this hearing.





1 The agreement between the MTA and the City will take effect immediately upon the full execution of the agreement. 


1 The agreement between the MTA and the City will take effect immediately upon the full execution of the agreement. 


�. HYFD’s boundaries will also include Included in this is the current Hudson Yards UTEP area (as will be discussed in page 7 of this report), the Western Rail Yards between 30th and 33rd Streets, 10th and 11th Avenues and the Javits MarshillingMarshalling Yard between 33rd and 34th Street, Tenth and Eleventh Avenues. 


� Rail Yards Agreement between the MTA and the City, September 28, 2006, at 1.


� New York City Council Resolution 760 of 2005.


� See id.


� N.Y. Not for Profit Law, § 1411.


� See id.


� For this stage, ULURP will provide a mechanism for transparency and City oversight.


 9  See Rail Yards Agreement between the MTA and the City, September 28, 2006 at 7.


10  See id.


11 See No. 7 Extension in Memorandum of Understanding at 3. 


12 See id. at 7.


13 See id. at 3.


14 Hudson Yards Briefing, at 20.


� See Rail Yards Agreement between the MTA and the City, September 28, 2006 at 5.


� See id.


� See id.


� See id.


� See id. at 6.


� See id. at 7.


� See id. at 8.


� Hudson Yards Infrastructure Corporation Bond Issuance August 2006 (preliminary).


� In addition to the PILOT developers of the “Javits Marshalling Yards” site north of the Western Rail Yards will pay discussed here PILOTs to the HYIC.  According to the “Javits Convention Center General Project Plan Phase 1” of July 18, 2006, leases of the site will pay PILOTs equal to the minimum PILOT or property taxes payable if the site were located in the Hudson Yards Redevelopment Area. at 16.


� New York City Council Resolution 760 of 2005.


� See id.


� NYCC Finance Committee “Oversight: Financing Westside Development”, December 15, 2004 at 15.


� Section 874(4)(a) of the Article 18-A, Title 1 of the General Municipal Law.


� See id.


� New York City Industrial Development Agency, “NYC Industrial Development Agency Establishes Incentives to Spur Commercial development on Far West Side of Manhattan”, August 8, 2006


� The size of the initial PILOT for both Zone 2 and 3 depends upon the amount of authorized square feet in zone 3.  The deepest discounts in Zone 2 – PILOT  are available for projects authorized before 10 million square feet is authorized in zone 3.  Projects started after 10 million square feet has been authorized but before 15 million has been authorized are eligible for a 80% of full property tax PILOT and those authorized after 15 million square feet for a 85 percent of full property tax Pilot.  In Zone 3  the first 5 million square feet of authorized space are eligible for a PILOT of 60% of full property tax.  The next 5 million square feet is eligible for a PILOT of 75%.  PILOTs than increase as additional 5 million square feet is build to 80 percent and 85 percent.   NYCIDA, “Proposal to Amend the Uniform Tax Exemption Policy for the Hudson Yards Construction Projects.”


� NYCIDA, at 7


� Council Finance calculations based on HYDC “Briefing on Proposed Amendment to the IDA’s Uniform Tax Exemption Policy for the Hudson Yards Area” at 13.


� NYCIDA, “Proposal to Amend the Uniform Tax Exemption Policy for the Hudson Yards Construction Projects.”


� No. 7 Extension Memorandum of Understanding at 7.


� NYCIDA, at 9.


� No. 7 Extension Memorandum of Understanding at 9.
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