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MARCEL VAN OOYEN, LEGISLATIVE DIRECTOR

COMMITTEE ON GENERAL WELFARE

BILL DE BLASIO, CHAIR
September 21, 2005
INT. NO. 504:
By Council Members Monserrate, Palma, Seabrook, Jennings, Stewart, Jackson, Dilan, Perkins, Barron, Comrie, Rivera, Martinez, Clarke, James, Liu, Reyna, Vann, Gonzalez and Foster
TITLE:
To amend the administrative code of the city of New York, in relation to the human rights law. 

The Committee on General Welfare, chaired by Council Member Bill de Blasio, will meet on Wednesday, September 21, 2005, at 10:00 a.m. to consider Int. 504, the “Fair and Prompt Coop Disclosure Law,” a proposed local law that would amend New York City’s human rights law to require cooperative corporations to provide prompt, written notice of their reasons for rejecting applications to purchase shares.      

New York City has the nation’s largest market for cooperative housing.
  As of 2002, cooperative ownership was the second most common form of ownership in New York City, accounting for 23.9% of homeowners citywide.
  In total, New York City's rate of homeownership in 2002 was 32.7%, as compared with 67.9% for the nation as a whole.
 


Int. 504 aims to prevent cooperative corporations from making discriminatory decisions to reject prospective purchasers by requiring cooperative corporations to provide prompt, detailed written notice of the reasons for rejecting a prospective purchaser.  The bill responds to concerns that the absence of a requirement to disclose the reasons for rejecting prospective coop purchasers undermines efforts to prohibit discriminatory decision making by governing boards of cooperative corporations.  

In general, the governing boards of cooperative corporations have significant discretion in decisions regarding prospective purchasers of shares.
  While the governing board of a cooperative corporation has broad discretion to deny applications, local,
 state
 and federal
 law prohibit the denial of applications on discriminatory grounds.
 

Int. 504 would add a new chapter 11 to title 8 of the administrative code of the City of  New York, which would require cooperative corporations to provide detailed written statements specifying all reasons for withholding consent to a prospective purchaser within five business days after a decision to withhold consent has been made.  Int. 504 would require the statement to set forth the total number of applications received by the cooperative corporation for three years prior to the submission of the application under consideration and the number of applications for which the cooperative corporation withheld consent during that time period.  The bill would require that an officer of the cooperative corporation certify that the reasons provided in the statement accurately reflect all of the corporation’s reasons for withholding consent.  

The bill further provides that the required statement of reasons only may be amended within 10 days after the governing board of the cooperative corporation decides to withhold consent.  The bill would require a statement of reasons for providing an untimely statement, or an amendment or supplement to an initial statement.  With few exceptions, Int. 504 would preclude use of untimely statements to mitigate the scope of non-compliance in an action commenced under chapter 11 of title 8 of the Human Rights Law.

Int. 504 would provide a private right of action for any proper party
 alleging failure to comply with the requirements set forth in the bill and would enable prevailing parties in such suits to recover attorneys’ fees and costs.  It would render cooperative corporations liable to any proper party who commences or joins a proceeding alleging failure to comply with the requirements of the bill.  Further, it would set minimum penalties of $1,000 for first time violations, $5,000 for second violations and $10,000 for subsequent violations.
  The bill would provide a choice of forum to persons seeking to enforce provisions of the bill:  they would be able to sue in court or to file a complaint with the City's Commission on Human Rights. 

The bill further would preclude cooperative corporations from introducing any evidence of reasons for withholding consent other than those set forth in the statement required by the bill in any proceeding alleging that the corporation has engaged in an unlawful discriminatory practice.    

The bill would take effect 30 days after its enactment.  

� Rosemarie Maldonado and Robert D. Rose, The Application of Civil Rights Laws to Housing Cooperatives: Are Co-ops Bastions of Discriminatory Exclusion or Self-Selecting Models of Community-Based Living? 23 Fordham Urb. L.J. 1245 (1996).    


� According to the most recent Annual Report on Real Property Tax, there were 360,665 coop units in New York City and 25,171 condop units.  See, Office of Tax Policy, Department of Finance, The City of New York, Annual Report on the NYC Real Property Tax Fiscal Year 2005, 7 (August 2005), available at:  � HYPERLINK "http://www.nyc.gov/html/dof/html/pdf/04pdf/taxpol_proptax05.pdf" ��http://www.nyc.gov/html/dof/html/pdf/04pdf/taxpol_proptax05.pdf�. 


� See Bhalla, Caroline et. al., State of New York City’s Housing and Neighborhoods 2004, Furman Center for Real Estate and Urban Policy, New York University, available at:  � HYPERLINK "http://www.law.nyu.edu/realestatecenter/CREUP_papers/state_of_the_city/SOC_2004.pdf" ��http://www.law.nyu.edu/realestatecenter/CREUP_papers/state_of_the_city/SOC_2004.pdf�., at 45-6.  


� See Levandusky v. One Fifth Avenue Apartment Corp., 75 N.Y. 2d 530 (1990)(“[A] standard for judicial review of the actions of a cooperative or condominium governing board must be sensitive to a variety of concerns . . . Even when the governing board acts within the scope of its authority, some check on its potential powers to regulate residents’ conduct, life-style and property rights is necessary to protect individual residents from abusive exercise . . . At the same time, the chosen standard of review should not undermine the purposes for which the residential community and its governing structure were formed:  protection of the interest of the entire community of residents in an environment managed by the board for the common benefit.  We conclude that these goals are best served by a standard of review that is analogous to the business judgment rule applied by courts to determine challenges to decisions made by corporate directors . . .So long as the court acts for the purposes of the cooperative, within the scope of its authority and in good faith, courts will not substitute their judgment for the board’s.”  Id. at 537-8.)    


� See N.Y.C. Admin. Code § 8-107(5.) (“Housing accommodations, land, commercial space and lending practices. (a) Housing accommodations. It shall be an unlawful discriminatory practice for the owner, lessor, lessee, sublessee, assignee, or managing agent of, or other person having the right to sell, rent or lease or approve the sale, rental or lease of a housing accommodation, constructed or to be constructed, or an interest therein, or any agency or employee thereof: (1) To refuse to sell, rent, lease approve the sale, rental or lease or otherwise deny to or withhold from any person or group of persons such a housing accommodation or an interest therein because of the actual or perceived race, creed, color, national origin, gender, age, disability, sexual orientation, marital status or alienage or citizenship status of such person or persons, or because children are, may be or would be residing with such person or persons. (2) To discriminate against any person because of such person's actual or perceived race, creed, color, national origin, gender, age, disability, sexual orientation, marital status or alienage or citizenship status, or because children are, may be or would be residing with such person, in the terms, conditions or privileges of the sale, rental or lease of any such housing accommodation or an interest therein or in the furnishing of facilities or services in connection therewith.”)  


� See N.Y. Exec. L. § 296(5)(a) (“It shall be an unlawful discriminatory practice for the owner, lessee, sub-lessee, assignee, or managing agent of, or other person having the right to sell, rent or lease a housing accommodation, constructed or to be constructed, or any agent or employee thereof:  (1) To refuse to sell, rent, lease or otherwise to deny to or withhold from any person or group of persons such a housing accommodation because of the race, creed, color, national origin, sexual orientation, military status, sex, age, disability, marital status, or familial status of such person or persons, or to represent that any housing accommodation or land is not available for inspection, sale, rental or lease when in fact it is so available. (2) To discriminate against any person because of race, creed, color, national origin, sexual orientation, military status, sex, age, disability, marital status, or familial status in the terms, conditions or privileges of the sale, rental or lease of any such housing accommodation or in the furnishing of facilities or services in connection therewith. (3) To print or circulate or cause to be printed or circulated any statement, advertisement or publication, or to use any form of application for the purchase, rental or lease of such housing accommodation or to make any record or inquiry in connection with the prospective purchase, rental or lease of such a housing accommodation which expresses, directly or indirectly, any limitation, specification or discrimination as to race, creed, color, national origin, sexual orientation, military status, sex, age, disability, marital status, or familial status, or any intent to make any such limitation, specification or discrimination.”); see also, N.Y. Civ. R. L. § 19-a. (“No corporation formed for the purpose of the cooperative ownership of real estate within the state shall withhold its consent to the sale or proposed sale of certificates of stock or other evidence of ownership of an interest in such corporation because of the race, creed, national origin, or sex of the purchaser.”)  


� See 42 U.S.C. § 3604(a) (“Discrimination in the sale or rental of housing and other prohibited practices. �As made applicable by section 803 and except as exempted by sections 803(b) and 807, it shall be unlawful-- (a) To refuse to sell or rent after the making of a bona fide offer, or to refuse to negotiate for the sale or rental of, or otherwise make unavailable or deny, a dwelling to any person because of race, color, religion, sex, familial status, or national origin.)


� For examples of published decisions crediting claims that discriminatory decision making by the governing boards of cooperative corporations served as the basis for denial of proposed transactions, see, e.g., Rives v. 164 23rd Street Jackson Heights, Inc. and Marguerite Park, City of New York, Commission on Human Rights, Decision and Order, Compl. No. H-92-0115 (September 28, 1995)("Complainant, by all accounts a hard-working and law-abiding individual, was not only denied the opportunity to purchase an apartment in a cooperative he had known and admired for years. . . but was subjected to the presumption, based on his national origin, that he was involved in the illegal drug trade.  Such a presumption has no place in the decision making process regarding the sale and purchase of a housing accommodation, and is just the type of presumption which New York City's Human Rights Law is designed to eliminate from that process." Id. at 2); Robinson v. 12 Lofts Realty, Inc., 610 F.2d 1032 (2d Cir. 1979)


� Under the bill, a "proper party" is "a person whose application has been rejected or a real estate broker who would have been entitled to a commission had the proposed transaction been approved or the City of New York. 


� Int. 504 also sets forth maximum penalties for violations as follows:  $15,000 for first violations, $20,000 for second violations and $25,000 thereafter.   
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