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          1  ZONING AND FRANCHISES

          2                 CHAIRPERSON AVELLA: Good morning,

          3  everyone. I apologize for the delay in getting

          4  started this morning.

          5                 Joining me are Committee members

          6  Melinda Katz, Al Vann, Eric Gioia and Christine

          7  Quinn.

          8                 First of all, a bit of administrative

          9  business, the Greenpoint Williamsburg rezoning

         10  issue, which was also calendared for this morning,

         11  has been cancelled. The only item on the agenda is

         12  an oversight meeting, 20055505 OSY. And it's

         13  basically a Citywide issue on the blackout of the

         14  Met games, the Cablevision/Time Warner dispute.

         15                 I asked both parties to attend

         16  today's oversight hearing and I'm pleased to see

         17  that they are here. What we will do is ask each

         18  party to give a presentation. Whoever goes first,

         19  what they might want to do is flip a coin, that's

         20  the only fair way to do this. I will ask the other

         21  parties to stay for the other testimony, in case

         22  anybody has some comments, back and forth. But the

         23  whole idea of today's hearing is to, one, bring out

         24  the issue involved, and do what we can, at least

         25  this Committee and myself as Chair, as Zoning and
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          2  Franchises, to do whatever we can to help bring the

          3  two parties together and resolve this and make sure

          4  that the Met games are put back on the air.

          5                 I can tell you I always try to be

          6  non-partial, impartial, but I can tell you, I'm a

          7  big Mets's fan, so I'm not exactly impartial on this

          8  issue.

          9                 COUNCIL MEMBER QUINN: And they're

         10  winning.

         11                 CHAIRPERSON AVELLA: Yeah, right,

         12  they're winning and we haven't been able to watch it

         13  when they're winning.

         14                 Although, you don't want to watch it

         15  when they're losing.

         16                 With that, I am going to flip a coin.

         17  Do you want to call it, Harriet? Heads is Time

         18  Warner. Tails. You're in trouble.

         19                 So, I'd like to call up the panel

         20  from Cablevision MSG, do you want to do it together?

         21  How do you want to do it? I see we've also been

         22  joined by Council Member Dilan.

         23                 MR. McGRATH: My name is Kevin

         24  McGrath. I represent Madison Square Garden Network.

         25  I have with me the speaker Michael Bair, who is the
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          2  President of Madison Square Garden Network, and

          3  Robert Broussard, who is the Senior Vice President

          4  for Business Affairs for Cablevision.

          5                 I have and will distribute a

          6  statement that Michael will present now.

          7                 MR. BAIR: Mr. Chairman, members of

          8  the Committee, my name is Michael Bair, and I'd like

          9  to thank you for this opportunity to provide the

         10  Subcommittee information on Madison Square Garden

         11  Network's carriage dispute with Time Warner Cable,

         12  and particularly on our commitment to immediately

         13  submit to binding arbitration. We are hopeful that

         14  our presence here today will further illustrate why

         15  our proposal for binding arbitration is the most

         16  reasonable way to not only secure an agreement, but

         17  ensure that the programming is available to

         18  customers immediately.

         19                 MSG Networks consist of two of the

         20  top regional sports networks in the country, MSG

         21  Network and FSN New York. MSG Networks' programming

         22  includes Emmy Award winning coverage of over 600

         23  live sporting events, including the professional

         24  games of the New York Knicks, the New York Rangers,

         25  New Jersey Devils, New York Islanders, New York
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          2  NMets, New York Liberty and New York Dragons, the

          3  Metro Stars, college basketball games and other

          4  events from Madison Square Garden.

          5                 MSG Networks also provides its

          6  viewers a wide variety of sports-related original

          7  programming and regionally-oriented shows, including

          8  MSG Sports Desk, the Boomer Esiason show, College

          9  Hoops Weekly, Mets Inside Pitch, Beyond the Glory,

         10  and The Best Damn Sports Show Period.

         11                 It goes without saying that securing

         12  rights to and producing all this high quality sports

         13  programming is not inexpensive, and that it's not

         14  unreasonable to expect Time Warner to pay a fair and

         15  reasonable price for it, as determined by binding

         16  arbitration or otherwise.

         17                 Madison Square Garden Networks

         18  Contract with Time Warner pertaining to the carriage

         19  of the MSG and Fox Sports New York Networks on Time

         20  Warner Cable Systems expired at the end of 2003.

         21                 Until recently, and except for a

         22  ten-day period in August 2004. During which Time

         23  Warner ceased broadcasting the networks, the parties

         24  operated under a series of temporary interim care

         25  agreements. Unfortunately, though, on March 7th of
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          2  this year, the last of such interim arrangements

          3  expired, and Time Warner again ceased broadcasting

          4  networks.

          5                 In the fourteen months since the

          6  parties' long-term carriage contract expired, we

          7  have made every effort to reach a new multi-year

          8  agreement. Such attempts have included extending to

          9  time Warner numerous reasonable offers.

         10                 For example, we have offered Time

         11  Warner per channel rates that are substantially less

         12  than the rates Time Warner reportedly originally

         13  agreed to pay the YES Network.

         14                 When Time Warner rejected all such

         15  offers and discontinued carriage of our networks in

         16  August 2004, we agreed to participate in non-binding

         17  mediation.

         18                 Most importantly, after such

         19  non-binding mediation failed to produce a long-term

         20  resolution, we made a final attempt to resolve the

         21  matter by offering Time Warner the ability to

         22  continue carrying our networks while the matter is

         23  being submitted to binding arbitration by mutually

         24  acceptable, neutral third party.

         25                 Binding arbitration always carries
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          2  risks for both sides, since arbitrators often impose

          3  resolutions of which neither party is fully

          4  satisfied. MSG Networks, on behalf of the viewers,

          5  is willing to take that risk. Time Warner, however,

          6  has, without offering any other fair and equitable

          7  solution, consistently rejected our offer of binding

          8  arbitration, even though it would guarantee its

          9  customers uninterrupted access to desirable

         10  programming while a long-term carriage agreement is

         11  finalized.

         12                 In summary, we remain ready to

         13  immediately submit the matter to binding

         14  arbitration. We call on Time Warner to put the fans

         15  and fairness first and join us in a process which by

         16  definition is fair and which will result in the

         17  ability of the fans of New York to again view their

         18  sports games and allow Time Warner and MSG Networks

         19  to put this matter behind them.

         20                 Thank you, again, for this

         21  opportunity. Robert is here to answer any questions.

         22  That's the statement for Madison Square Garden

         23  Network. Thank you.

         24                 CHAIRPERSON AVELLA: I think probably

         25  for all our education, why don't you go through how
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          2  the process works, about how you offer the games to

          3  other networks. How does this similarly work?

          4                 MR. BAIR: In terms of how we actually

          5  broadcast the games?

          6                 CHAIRPERSON AVELLA: Yes.

          7                 MR. BAIR: And make them available to

          8  time Warner?

          9                 CHAIRPERSON AVELLA: Yes.

         10                 MR. BAIR: Well, simply put, we have

         11  an agreement with the Mets, for example, and we have

         12  the rights then to televise those games, put them on

         13  our network, and Time Warner Cable, for example,

         14  would then put that on their system and deliver that

         15  out to the customers in their franchise area.

         16                 CHAIRPERSON AVELLA: And in effect

         17  they pay you a fee for the right to televise those

         18  games?

         19                 MR. BAIR: That's correct.

         20                 CHAIRPERSON AVELLA: And the dispute,

         21  apparently, if I can summarize, what you're saying,

         22  that in 2003, the existing, preexisting contract,

         23  which was for how long? I don't think the record

         24  heard you.

         25                 MR. BAIR: It was a five-year
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          2  agreement.

          3                 CHAIRPERSON AVELLA: So, it expired,

          4  and what you were doing, like short-term interim

          5  agreements but maintaining, allowing them to

          6  broadcast the games and at some point just finally

          7  said, or they said -- who is actually the one that

          8  took it off the air?

          9                 MR. BAIR: Well, over a period of 14

         10  months we went back and forth and we made several

         11  offers. And in fact, the last time that we had

         12  gotten together, when we were talking to Time

         13  Warner, we actually grew further apart.

         14                 And the agreement simply expires on

         15  March 7th, and at that point, Time Warner is simply

         16  no longer allowed to carry networks. So, technically

         17  you can say that they took it off.

         18                 CHAIRPERSON AVELLA: Okay.

         19                 Questions from Committee members?

         20                 Okay, gentlemen, if you will please

         21  remain in the room. If you will remain in the room

         22  and then we will hear from Time Warner.

         23                 MR. SZARFARC: There's no team

         24  support. It's just me.

         25                 CHAIRPERSON AVELLA: It's just you.
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          2  And you brought a prop.

          3                 MR. SZARFARC: Good morning,

          4  Councilman Avella, distinguished members of the

          5  Council, and New Yorkers here today. My name is

          6  Howard Szarfarc, and I am the Division President of

          7  Time Warner Cable of New York City.

          8                 We serve over 1.2 million subscribers

          9  here in the City of New York.

         10                 And I'd also like to add that I was

         11  born and raised in Brooklyn, and I am a lifelong fan

         12  of the New York Mets.

         13                 I've been asked to attend this

         14  hearing today, together with representatives of

         15  Cablevision and the Mets to respond to Councilman

         16  Avella and explain this unfortunate situation, and

         17  our position, which I'm pleased to do so.

         18                 If I may, I'd like to provide

         19  background which I hope will illustrate why we are

         20  currently in this situation, which has first

         21  disappointed Met fans and now fans across the City.

         22                 Time Warner Cable never wanted the

         23  channels off and did not remove the channels. That

         24  was a negotiating tactic by Cablevision. And I'd

         25  like to read a quote from a letter we received on
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          2  March 4th, which points to Cablevisions's

          3  instructions to us, and I quote.

          4                 "So that there's no misunderstanding,

          5  I must remind you that absent a written agreement,

          6  Time Warner's authorization to carry Madison Square

          7  Garden Fox Sports New York, and the Metro channel,

          8  will expire on March 7th, 2005 at midnight."

          9                 And I have a copy of that letter, if

         10  it needs to be made available.

         11                 And the letter was signed by Mike

         12  Bair, President of Madison Square Garden, who we

         13  heard from a couple of minutes ago. And Madison

         14  Square Garden is owned, as you know, by Cablevision.

         15                 Time Warner would like nothing more

         16  than to have the networks return to our customers,

         17  and we've offered to pay Cablevision the existing

         18  rate with a retroactive adjustment while we

         19  negotiate a new long-term agreement.

         20                 Now, while inflation has generally

         21  been relatively low for the last several years, the

         22  fee sports programmer's demand has grown

         23  exponentially. That makes it more difficult to

         24  insulate our customers from these rapidly rising

         25  costs, thus making it more important that we work
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          2  towards reasonable carriage agreements with sports

          3  programmers. We've proven that could be done and

          4  without negatively impacting our customers, just

          5  last week we reached a new long-term agreement with

          6  the Yes Network, the most watched regional sports

          7  network in the US. While we were unable to share the

          8  terms of that agreement, it's worth pointing out

          9  that both parties sat across the table from each

         10  other, worked towards an arrangement that benefitted

         11  each company without the interruption of the Yes

         12  Network to Time Warner Cable customers.

         13                 Let me be very clear. We want to

         14  carry Cablevision's MSG and Fox Sports New York

         15  networks. We want Cablevision to immediately return

         16  the networks to our line-up and we repeatedly asked

         17  them to allow us to carry the channels while we

         18  negotiate, as is typical in the cable industry and

         19  as we do with every other programmer until we reach

         20  a new long-term agreement.

         21                 Further, we've offered to pay any

         22  differential in costs to make Cablevision whole at

         23  the end of the process. In this manner both

         24  companies can get a deal they can live with and the

         25  fans can get to see their favorite teams.
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          2                 Now, Cablevision has called for

          3  binding arbitration as a pre-condition to returning

          4  their networks. I'd like to spend a moment to

          5  outline why binding arbitration is the wrong

          6  approach.

          7                 Simply stated, binding arbitration is

          8  an unacceptable choice for us and our customers

          9  because it has proven to increase customers' retail

         10  rates.

         11                 Binding arbitration has been used

         12  recently when Cablevision was thrust into it with

         13  the Yes Network. Cablevision ended up in arbitration

         14  after they kept the Yes Network off their line-up

         15  for a full season. They lost the arbitration hearing

         16  and they immediately raised the rates for most of

         17  their customers by 95 cents.

         18                 Now, Cablevision perceived that

         19  binding arbitration might work in their favor, and

         20  they mislead the public with the demand to use

         21  binding arbitration to settle the dispute. Surely a

         22  step that would impact all customers, not just

         23  sports fans. Most importantly, yielding to binding

         24  arbitration would violate the trust we have with our

         25  customers if we accepted it.
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          2                 Our customers should not be forced to

          3  pay a hefty increase based on an arbitrator's

          4  ruling.

          5                 Again, binding arbitration is proven

          6  to raise customers' rates which is why we have

          7  proposed bringing in an impartial mediator. And I'd

          8  like to take a moment to point out the difference

          9  between binding arbitration and mediation.

         10                 Binding arbitration requires the

         11  intervention of an arbiter, someone who may not

         12  keenly understand all of the details to make a

         13  decision with which we must abide. It may not

         14  necessarily involve input from the parties in a back

         15  and forth process.

         16                 Mediation, however, is a more

         17  flexible process, where an impartial mediator allows

         18  for input and continues to guide the discussion

         19  until a fair decision to all parties is reached.

         20                 It cannot be overemphasized that we

         21  have offered to begin mediation immediately, put the

         22  channels back on and backdate any settlement to the

         23  end of the contract so that Cablevision would not be

         24  disadvantaged in any way.

         25                 The uncertainty of binding
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          2  arbitration wouldn't be fair to our customers and

          3  could impose higher fees on all customers in the

          4  end.

          5                 Now, while Cablevision is demanding

          6  significantly higher fees, I think it's important to

          7  note that program choices on MSG and Fox Sports New

          8  York have been drastically reduced in recent years,

          9  and will continue to shrink, making their

         10  over-the-top demands even more unreasonable.

         11                 Examples of the shrinking programming

         12  line have included the loss of the Yankees, the

         13  Mets, the current hockey season, which includes the

         14  Devils, Rangers and Islanders, and the fact that the

         15  Mets will have their own channel next year and no

         16  longer be available to MSG and Fox Sports.

         17                 They are demanding much more money

         18  for much less programming.

         19                 Now, New Yorkers agree with us in

         20  holding a line in outrageous pricing, the principal

         21  of this unfortunate dispute, and we'll try to do the

         22  right thing for all of our customers. I understand

         23  their frustration when we raise prices, and I

         24  understand their frustration when we're trying to

         25  hold down costs, as we are in this situation, but
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          2  televised sports programs is the most expensive

          3  programming and we simply will not force all

          4  customers to pay for more channels with diminishing

          5  value.

          6                 New Yorkers are sophisticated sports

          7  fans and understand Cablevisions's tactics.

          8                 They remember when Cablevision first

          9  pulled MSG and Fox Sports New York from a line up in

         10  August of last year and only returned because they

         11  believed they had less leverage. Sadly, the end of a

         12  losing season for the Mets and no season for the

         13  Rangers, Islanders or Devils.

         14                 They know they must extract the

         15  highest price for these channels now before they

         16  lose the Mets next season.

         17                 New Yorkers also understand that it

         18  would irresponsible to leave it to a third party to

         19  decide after the fact how much to pay for a really

         20  expensive item.

         21                 New Yorkers would never agree to rent

         22  an apartment or buy a car and then allow a third

         23  party to determine how much they must pay for it.

         24                 Time Warner Cable and Cablevision are

         25  the ones who have to agree on a fair price for these
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          2  networks.

          3                 It cannot responsibly be left to a

          4  third party.

          5                 The original agreement between Time

          6  Warner Cable and MSG actually expired at the end of

          7  2003, as was pointed out earlier. And we've been

          8  operating under a series of extensions while

          9  negotiations continue.

         10                 MSG chose to wait for the beginning

         11  of baseball season to pull the programming off the

         12  air to extract maximum leverage. That's a

         13  heavy-handed negotiating tactic and certainly

         14  demonstrates little regard for the fans.

         15                 I want to emphasize again that we

         16  keenly understand the disappointment of Met fans

         17  because of this dispute.

         18                 We are refunding customers $2 a month

         19  for the loss of MSG and Fox Sports New York, which

         20  translate to more than $2 million each month.

         21  Historically speaking, this is the highest revenue

         22  ever paid by a Cable company -- pardon me, highest

         23  refund, ever paid by a cable company in this type of

         24  situation, and we've made arrangements for our

         25  customers to purchase half price tickets to selected
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          2  Met games as a gesture of goodwill.

          3                 It never was and never will be our

          4  intention to frustrate our customers. After all,

          5  we're Met fans too. We're ready to meet with

          6  Cablevision right now to work out a new long-term

          7  agreement, and we're ready to immediately begin

          8  mediation to restore these channels and to sports

          9  fans.

         10                 Thank you, Councilman Avella, for

         11  this opportunity, and I'll be pleased to answer any

         12  questions that you or counsel might have.

         13                 Thank you.

         14                 CHAIRPERSON AVELLA: It's always very

         15  interesting to hear both sides, and never decide an

         16  issue until you've heard both sides.

         17                 So, I've heard issues from both

         18  Cablevision and from Time Warner, each one is

         19  presenting their side as the right side. You know,

         20  Cablevision, MSG is offering binding arbitration.

         21  You're suggesting that let's continue to mediate,

         22  and you are offering, if I can paraphrase, that

         23  whatever agreement comes down the road, you will

         24  make it retroactive to a certain day?

         25                 MR. SZARFARC: That's correct.
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          2                 CHAIRPERSON AVELLA: Is part of your

          3  testimony you believe that the reason that there's

          4  been a breakdown, and again, tell me if I'm wrong,

          5  in negotiations, is because of, it's not just, it's

          6  the whole package that you're going to be

          7  negotiating on, and that Cablevision is in effect,

          8  wants an agreement now with the entire package

          9  intact including the Mets, which would extend beyond

         10  next year when they would no longer have the Mets;

         11  is that correct?

         12                 So, in your opinion you'd be paying a

         13  higher price for less --

         14                 MR. SZARFARC: The negotiations have

         15  included a consideration for the fact that the Mets

         16  will no longer be with the network in coming years,

         17  but I believe the dispute is largely over the fact

         18  that Cablevision is asking for significant increases

         19  for programming channels that have less content for

         20  the fans than they've ever had before.

         21                 CHAIRPERSON AVELLA: Questions?

         22                 Council Member Katz, and then Council

         23  Member Gioia.

         24                 COUNCIL MEMBER KATZ: Just to tag onto

         25  what the Chair was talking about. And remember,

                                                            21

          1  ZONING AND FRANCHISES

          2  you've been living with this, you know, we've only

          3  been living with our constituents calling our office

          4  every day about the Mets coming back on. So, it is,

          5  bar none, the issue that I hear now, every single

          6  time I go out in my district, is when are we getting

          7  the Mets back out on TV for every game? It's very

          8  important. My district is right next door to Shea

          9  Stadium. We are Mets fans. And, so, I guess to a

         10  certain extent the negotiations are important to you

         11  guys. Our constituents just want them back on the

         12  air. So, the issue becomes how do we try to

         13  facilitate that.

         14                 What the Chair was talking about was,

         15  so, basically Time Warner's opinion is that, they're

         16  trying to negotiate, Cablevision is trying to

         17  negotiate for a future contract, even though the

         18  Mets will no longer be on the air next year. There

         19  is no way to negotiate for a shorter amount of time

         20  for this year?

         21                 MR. SZARFARC: Let me state a couple

         22  of things. First of all, Cablevision is requiring as

         23  a precondition to any negotiation that we agree to

         24  binding arbitration, which we have rejected for the

         25  reasons that I stated.
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          2                 COUNCIL MEMBER KATZ: Where does

          3  binding arbitration come from? Like where is it? Is

          4  that always the answer to a dispute between a

          5  carrier and a provider? I mean, I can't imagine that

          6  this is the first time a dispute has happened. Has

          7  it always gone to binding arbitration?

          8                 MR. SZARFARC: Are you referring to

          9  the dispute between us and Cablevision, or

         10  generally, or?

         11                 COUNCIL MEMBER KATZ: Generally is

         12  that what happens that goes to binding arbitration?

         13                 MR. SZARFARC: Binding arbitration is

         14  one tool among a basket of tools that can be used

         15  between parties to resolve an agreement.

         16                 COUNCIL MEMBER KATZ: Okay, I

         17  understand the general aspect of binding

         18  arbitration, but what is the common practice when it

         19  comes to your industry?

         20                 Is it the common practice that it

         21  always go to a binding arbitration?

         22                 MR. SZARFARC: To my knowledge, I'm

         23  not familiar with every programming contract, but to

         24  my knowledge, I haven't seen binding arbitration in

         25  Time Warner before --
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          2                 COUNCIL MEMBER KATZ: You haven't.

          3                 MR. SZARFARC:-- Before this.

          4                 COUNCIL MEMBER KATZ: What else have

          5  you seen besides the binding arbitration?

          6                 MR. SZARFARC: And then there have

          7  been lots of programming disputes. Typically the

          8  parties disagree, contracts end. We continue to

          9  carry the programming and at some point the parties

         10  come back to the table, resolve the problem and back

         11  date in the agreement so that no party is injured by

         12  any loss of time value of the new deal.

         13                 That is very typical in our industry.

         14                 COUNCIL MEMBER KATZ: Okay, the

         15  parties come to the table and you can't make an

         16  agreement. Is binding arbitration normally what

         17  happens?

         18                 MR. SZARFARC: As I said, no, I

         19  wouldn't make that statement at all. I think it's

         20  one way, it is one way among many to resolve a

         21  dispute.

         22                 COUNCIL MEMBER KATZ: What else could

         23  happen?

         24                 MR. SZARFARC: What else could happen?

         25  Over a period of time I think pressure is coming to
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          2  bear between both parties to get together and find a

          3  resolution.

          4                 I think what needs to happen is I

          5  think we need to get back into a room without the

          6  pre-requirement of binding arbitration, which they

          7  have --

          8                 COUNCIL MEMBER KATZ: I'm trying to

          9  help you here. You know that, right? You understand

         10  that I'm trying to help?

         11                 MR. SZARFARC: I do.

         12                 COUNCIL MEMBER KATZ: I'm trying to

         13  point out that maybe there's other ways if the

         14  parties can't get together of doing it. But what I'm

         15  hearing is that the preferred way is to get into

         16  them and negotiate. But really, binding arbitration

         17  is what, in the end what has to happen if the

         18  parties can't get together.

         19                 So then the next question, the

         20  follow-up question to also try to help is, there

         21  must be examples of when you believe or why that

         22  binding arbitration is not good for the customers.

         23  And can you give us examples of when a binding

         24  arbitration agreement has happened. I believe you

         25  gave one.
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          2                 MR. SZARFARC: I believe the best

          3  example is the Yankees's binding arbitration

          4  resulted in very significant increases in rates for

          5  customers. I do believe that, and correct me if I'm

          6  wrong, we have some help from my friends here, that

          7  for over a year Cablevision rejected binding

          8  arbitration in that dispute because they wanted no

          9  more than we do. And now I think their view on that

         10  is reversed, as they find themselves on the other

         11  end of the table. But the Yankees I think is the

         12  best example of that.

         13                 COUNCIL MEMBER KATZ: And with that

         14  would come the presupposition, I guess would be the

         15  word, that that agreement was an unfair one?

         16                 MR. SZARFARC: I would say it was an

         17  expensive one.

         18                 COUNCIL MEMBER KATZ: It was an

         19  expensive one, but the theory being that the cost we

         20  felt was out of sync with what should have been

         21  because the customers were charged so much more.

         22                 MR. SZARFARC: Well, I think you could

         23  get a variety of opinions on what fair is.

         24                 COUNCIL MEMBER KATZ: Okay.

         25                 MR. SZARFARC: And it is our view that
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          2  what we need to do is not leave a decision up to a

          3  third party that we have no control over. What we

          4  think needs to happen is that parties need to sit at

          5  a table, and come to an agreement that they both can

          6  live with.

          7                 COUNCIL MEMBER KATZ: Yes, right.

          8                 Last question would be --

          9                 MR. SZARFARC: Certainly.

         10                 COUNCIL MEMBER KATZ: Can you just

         11  give me other times when the providers, and I guess

         12  MSG, all the providers in our vernacular here?

         13                 MR. SZARFARC: Okay.

         14                 COUNCIL MEMBER KATZ: The provider

         15  continue to give you the opportunity to carry their

         16  network even after the contract expired. I'm sure

         17  there's other examples.

         18                 MR. SZARFARC: Yes, I'm sure I could

         19  get you a list of 40 or 50, and if you'd allow me to

         20  do that after --

         21                 COUNCIL MEMBER KATZ: Yeah, that would

         22  be great.

         23                 MR. SZARFARC: I would be happy to.

         24                 COUNCIL MEMBER KATZ: But it's so much

         25  that it is the regular course of business.
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          2                 MR. SZARFARC: Exactly.

          3                 COUNCIL MEMBER KATZ: Has there even

          4  been a time frame where that ended? Like is there in

          5  the industry, because you would know better than I

          6  would, the norm of how long that continues?

          7                 MR. SZARFARC: Normally the channels

          8  don't come off.

          9                 COUNCIL MEMBER KATZ: Normally just

         10  continues until there's an agreement. It's been very

         11  helpful. I appreciate it. Thank you. We're just

         12  trying to get them back on the air. So, however we

         13  can be of service in that is what we would like to

         14  do. Thank you.

         15                 MR. SZARFARC: We are too. Thank you.

         16                 COUNCIL MEMBER KATZ: Thank you.

         17                 CHAIRPERSON AVELLA: Council Member

         18  Gioia.

         19                 COUNCIL MEMBER GIOIA: Thank you, Mr.

         20  Chair.

         21                 I'm happy you're having this hearing

         22  today. I wish it was clearer, what we could do. I

         23  have to say, I just think this is really sad. I was

         24  allowed to go to Shea Stadium before I was allowed

         25  to go to Manhattan. I grew up right next to the 7
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          2  Train, and so we'd go up there, we'd get to the ball

          3  game in the second or third inning, and we'd buy

          4  tickets pretty cheap. In the early eighties, the

          5  Mets weren't winning many games and I think they

          6  were happy to have kids sitting up in the bleachers.

          7                 And I'm not sure if it's because

          8  baseball happens in the summer when kids are home

          9  from school, but it's usually important to the City,

         10  and really probably the entire country, in that it

         11  is a way, before my dad and I talked about more

         12  important things, we talked about who could hit the

         13  ball further, Darryl Strawberry or Reggie Jackson.

         14  And, so, it has been a way for decades, for a

         15  century, for generations to bond with one another.

         16  The truth is is that baseball on TV, I mean I get,

         17  as Council Member Katz said, I get so many phone

         18  calls from constituents, and when I walk around the

         19  neighborhood I hear it at both senior centers and I

         20  hear it at elementary schools, this is something

         21  that is affecting hundreds of thousands of New

         22  Yorkers, who want to spend time with their favorite

         23  ball club, and they miss baseball.

         24                 My question to you is really very

         25  simple, what can we do to help?
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          2                 MR. SZARFARC: If I could, just before

          3  I answer that question, I'd point out that over 60

          4  games of the Mets current season are available on

          5  Time Warner Cable, as was both Saturday's and

          6  Sunday's game, so not all games are off of Time

          7  Warner Cable, over 60 games are available to our

          8  customers.

          9                 COUNCIL MEMBER GIOIA: I'm sorry, just

         10  let me interrupt you and pardon me for interrupting

         11  your answer.

         12                 I do want to hear the answer and I

         13  know that, but I think we all recognize that this is

         14  the magic of sports, right? That you don't know when

         15  you're going to see someone pitch a perfect game, or

         16  you don't know when you're going to see a grand slam

         17  or someone steal home. My Chief of Staff is actually

         18  from Boston, and it really -- I actually didn't know

         19  that when I hired him, but I let it go for awhile

         20  but then after the Red Sox won he got a little bit

         21  big for his britches, so I brought in, I didn't fire

         22  him, I brought in a picture of Micky Wilson hitting

         23  a ground ball between Bill Buckner's legs, and

         24  signed by both mookie and Buckner, and I hung it

         25  across from his desk. My point is, you know, you
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          2  never know when that moment is going to be on, I

          3  mean obviously the moment I speak of is in the world

          4  series, but you never know when you're going to have

          5  a special moment that is going to impact a child and

          6  they're going to think about it for the next 50

          7  years.

          8                 MR. SZARFARC: Well, I agree. And I am

          9  also willing to say that I do believe that I visited

         10  Shea Stadium as a child, long before I ever visited

         11  Manhattan, so I think I can share that experience

         12  with you. But your question was, gee, what can we do

         13  to get the parties into agreement and isn't that

         14  what this is all about here?

         15                 I think what we need to do is find a

         16  way to drop any preconditions to sitting down and

         17  talking together, and not one significant condition

         18  right now is binding arbitration, which Cablevision

         19  said that we must agree to, which they've advertised

         20  in the papers, including Time Warner Cable, you

         21  know, what are you afraid of? What we're afraid of

         22  is higher rates for our customers, and we're afraid

         23  negotiating a deal that we don't -- with a

         24  settlement that we have no control of. We're

         25  prepared to sit down and mediate immediately.
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          2                 COUNCIL MEMBER GIOIA: When you say

          3  immediate, you mean with -- your objection to the

          4  arbitration is the binding part, not the actual--

          5                 MR. SZARFARC: That's correct.

          6                 COUNCIL MEMBER GIOIA: I mean, you

          7  have no problem sitting down with a neutral

          8  third-party mediator and trying to come to terms?

          9                 MR. SZARFARC: Immediately we have no

         10  problem with doing that.

         11                 COUNCIL MEMBER GIOIA: And that hasn't

         12  happened thus far?

         13                 MR. SZARFARC: No, it has not. Not

         14  with a mediator selected by parties to sit down and

         15  try to -- and that's typical what a mediator does,

         16  sits down, tries to guide the discussions from each

         17  side to try to get to a good conclusion.

         18                 CHAIRPERSON AVELLA: Any other

         19  questions from Committee members?

         20                 Thank you.

         21                 I'd ask that you remain in the room.

         22  I'd like to call Cablevision and MSG back to comment

         23  on what they've heard, and we're going to have a few

         24  more questions for you guys.

         25                 MR. BAIR: Well, I feel compelled --
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          2                 CHAIRPERSON AVELLA: You have to

          3  identify yourself.

          4                 MR. BAIR: I'm sorry. Chairman Avella,

          5  members of the Committee, my name is Michael Bair,

          6  President of MSG Networks. And, again, I want to

          7  thank you for the time today and for the chance to

          8  have a fair discussion about the issues.

          9                 I do feel compelled to register my

         10  own desire to continue to see the Mets games. We

         11  moved here in 1968, and I'm also a Mets fan, and it

         12  would be great to see a perfect game, since there's

         13  never been a no-hitter in the Mets's history, but

         14  we're hoping for that soon.

         15                 Anyway, it's a difficult issue,

         16  because we're all highly motivated to get these

         17  games back on there. We know that Time Warner

         18  doesn't want this to happen to their customers. We

         19  don't want this to happen as well.

         20                 But the fact is that we have been

         21  talking for 14 months. We have gone back and forth.

         22  There has been mediation. And, yet, there's never

         23  been a resolution. And responsible people, of which

         24  I think we all are, can disagree. And if we're at a

         25  point where at this part of the discussion we
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          2  actually can't come to a conclusion, the only fair

          3  and reasonable way is to have a binding arbitrator

          4  come in and have the groups talking.

          5                 We have not said that we need

          6  conditions in order to put the games on. What we've

          7  said is, as soon as the groups submit the binding

          8  arbitration, we'll put the games on right away. And

          9  I think that's an important point.

         10                 I think another interesting thing is

         11  I hear about what goes on in the industry about how

         12  to resolve disputes. Sports is certainly the most

         13  contentious area for virtually any one in the bar

         14  industry, particularly because they always demand

         15  the highest rates because it's generally the most

         16  desired, most passionate, most followed programming.

         17                 The Yes Network, which was a large

         18  dispute in this marketplace couldn't be resolved

         19  until it went to binding arbitration. And when it

         20  did, Time Warner was able to receive lower rates

         21  from Yes and before binding arbitration. And in the

         22  end Cablevision was required to put the games on at

         23  a particular rate as well.

         24                 During that period of time there were

         25  people on the group, including Dick Arello, former
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          2  President of Time Warner, who helped serve as part

          3  of the arbitration group, to ensure that there was a

          4  fair and reasonable discussion, and that all the

          5  issues were brought forward at a fair and reasonable

          6  way.

          7                 All we're asking is that we go to

          8  binding arbitration so that both parties are bound

          9  to a solution and we can get games on as quickly as

         10  possible for all the fans of New York.

         11                 CHAIRPERSON AVELLA: I have a number

         12  of questions, and I don't know if my colleagues do,

         13  but why not accept Time Warner's offer. If they've

         14  offered to come back and say, listen, we'll continue

         15  to negotiate, but if we come to a higher rate

         16  somewhere down the line, we'll make it retroactive;

         17  why not agree to that? Isn't that almost the same

         18  thing as binding arbitration? You're going to come

         19  at some point to some sort of solution, and you're

         20  going to get the money back all the way to the start

         21  of the negotiations. So why not accept that.

         22                 MR. BAIR: I think ideally we would

         23  love it if that would work out. We've already tried

         24  that again and again over the past fourteen months,

         25  which is why we say, okay, let's both come to the
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          2  table and by the way, this is not the best solution

          3  for us, we can easily be damaged here. We've not had

          4  a great track record for winning here necessarily,

          5  and, yet, we're saying we think the only way to get

          6  the games back in here quickly is to go ahead with

          7  binding arbitration.

          8                 I should also point out any agreement

          9  that we've had in the past, and even going forward,

         10  always contemplates a loss of games, whether it be

         11  as a result of hockey lock-outs, strikes or even the

         12  loss of the team like the Mets. And that's standard

         13  practice in the cable industry.

         14                 CHAIRPERSON AVELLA: Council Member

         15  Oddo, who we've been joined by, who made a comment

         16  there about Boston. Do you have any questions?

         17                 COUNCIL MEMBER ODDO: No, I just have

         18  to, if you'll allow me one 30-send rant from, with

         19  all due respect, for the guys in Queens, the biggest

         20  Met fan in this building, no matter what you guys

         21  say on both sides of the issue, let me tell you what

         22  you sound like to the typical Met fan on Staten

         23  Island.

         24                 Sounds like a bunch of rich suits who

         25  are tugging over money. And I'll tell you, we are so
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          2  frustrated. And a glorious thing happened in my

          3  district, is a certain bar called "Lee's Tavern"

          4  that just got satellite, and now they have all the

          5  games, and the attitude of Met fans is, to hell with

          6  all of you. So, guys, just get it done. Get it done.

          7  God.

          8                 CHAIRPERSON AVELLA: Unless there are

          9  any other questions I'll have some comments, and I

         10  won't do it while you're at the table so not to, you

         11  know, direct my comments directly at you. Thank you,

         12  gentlemen.

         13                 COUNCIL MEMBER DILAN: It is my first

         14  time as a member of this Committee, and I think the

         15  second time in my short tenure here in the Council

         16  that this has happened, and I think that

         17  consistently now, you know, our constituents are

         18  used as a bargain and a negotiating tool for a

         19  sports program, and I don't know what the

         20  governmental answer is, but I know the City has

         21  tremendous interest in both Yankee and Shea Stadium,

         22  and whatever governmental tool we can use to prevent

         23  this type of negotiation where our fans are thrown

         24  into the middle of the negotiation. We should

         25  explore that.
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          2                 I know we issue franchises. I know

          3  these are long term franchises for the cable

          4  companies, and, you know, I don't know what we can

          5  do there governmentally. I sat and thought about it

          6  while I heard the proceedings, but I think we need

          7  to explore everything possible to prevent our

          8  constituents from being thrown into these

          9  negotiations and let the companies work it out

         10  amongst themselves.

         11                 And Mr. Oddo, I, too, was a former

         12  cable subscriber, I won't say which cable outlet,

         13  but I've switched to satellite just for the sole

         14  purpose of being able to see the Yankees.

         15                 CHAIRPERSON AVELLA: Thank you. Thank

         16  you, gentlemen.

         17                 My general comments are, first of

         18  all, we are limited by federal legislation on what

         19  we can do here. We can't dictate even though we

         20  issue franchises in terms of content. We certainly

         21  can't get involved in negotiations in terms of how

         22  much one network charges the other.

         23                 But it's clear, as you both have

         24  said, that this is a real issue. And it is a shame

         25  that local fans, whether it be the Yankees or the
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          2  Mets, can't watch their own game. And I can tell

          3  you, cable franchises are the enemy. I mean, people,

          4  we get this all the time in our offices. You guys,

          5  and I say you guys, but you guys have got to stop

          6  the nonsense. You really have to work this thing

          7  out.

          8                 I mean, I have my own opinion as to

          9  who is the real villain here, but as the Chair of

         10  this Committee I'm not going to say that publicly.

         11  But it is about time you get together and resolve

         12  this. This nonsense about binding arbitration, or

         13  just mediating, go outside, if you want a room in my

         14  office at 250 Broadway, you got it. Let's end this.

         15  Let's get the Met games back on the air. Because I

         16  can tell you, your franchises are up in 2008, and if

         17  I'm still here, and Chairman of this Committee, I

         18  may be term limited by that time, there are going to

         19  be some significant changes. Because it's about time

         20  that the people of this City are not held hostage

         21  anymore to these issues. We have no control over

         22  content, we certainly have no control over race, and

         23  we have no control over customer service, and the

         24  rates are getting higher, customer service is

         25  getting worse, and you can't even watch your own
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          2  team on the air.

          3                 Now, when the Yes Network and the

          4  Cablevision issue came up, I held a hearing. I was

          5  disappointed in Cablevision's testimony at the time.

          6  I offered to mediate in my small role. The Yes

          7  Network accepted, Cablevision did not accept. I

          8  offer that once again to both parties. A neutral

          9  third party, except for the fact that I'm a Met fan,

         10  I will do that. This Committee will do that, this

         11  Council will do that. But you should leave this room

         12  and start the negotiations. I don't care who claims

         13  victory, the only thing we want to see is the Mets

         14  on the air tomorrow, and you should both do that

         15  immediately. And like I say, you should walk out of

         16  this room and you should start talking.

         17                 But I appreciate both parties here

         18  and giving testimony.

         19                 We also had Congressman Meeks was

         20  going to testify, but I guess he's not here yet.

         21                 Well, I'll tell you what, if he can

         22  submit his testimony, we'll enter it into the

         23  record. Or do you want to read his testimony?

         24  Please.

         25                 MR. McKAY: Thank you. Good morning,
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          2  Mr. Chairman, and distinguished Committee members.

          3  My name is Mike McKay, and I'm the Senior Policy

          4  Advisor for Congressman Gregory Meeks. I'm out of

          5  his Washington office. As you know, Congressman

          6  Meeks represents New York 6 Congressional District

          7  in Queens.

          8                 The Congressman appreciates the

          9  opportunity to testify before this panel to voice

         10  his concerns regarding the inconvenience to his

         11  constituents and sports fans throughout the

         12  Metropolitan area.

         13                 Let me begin by applauding your

         14  efforts, Mr. Chairman, and to his colleagues in

         15  government, in having this timely hearing to have

         16  the people's voice be heard. Our constituents are

         17  demanding immediate action to resolve this matter

         18  before your committee, the dispute between

         19  Cablevision and Time Warner Cable.

         20                 Congressman Meeks's view of this

         21  situation first and foremost is that it is a

         22  business disagreement between two parties;

         23  Cablevision and Time Warner. And it is his sincere

         24  hope that these two parties can resolve their

         25  differences and reach a solution quickly.
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          2                 However, Mr. Chairman, given the

          3  actions of Cablevision in the past and currently,

          4  Congressman Meeks is not confident that an agreement

          5  can be reached soon, if at all.

          6                 Any cable operator granted a

          7  franchise is expected to operate in a public

          8  interest. In this case and others, Cablevision has

          9  clearly violated the spirit of their franchise

         10  agreement, and as a result has pulled the plug on

         11  the people of the City and sports fans throughout

         12  the Metropolitan area. A number that totals about

         13  two and a half million Time Warner subscribers in

         14  the New York region.

         15                 Due to the federal must carry

         16  retransmission laws, Cablevision disallowed Time

         17  Warner from carrying their programming and required

         18  Time Warner to remove MSG, Fox Sports New York and

         19  metro channels, and Time Warners's cable systems on

         20  March 7th, thus putting our constituents in the

         21  middle of a business dispute from maximum leverage

         22  and potential gain for Cablevision's balance sheet.

         23  Let me repeat because that's an important point. Due

         24  to the federal must carry retransmission laws,

         25  Cablevision disallowed Time Warner from carrying
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          2  their programming and required Time Warner to remove

          3  Madison Square Garden, Fox Sports New York and metro

          4  channels from Time Warner's cable systems on March

          5  7th, thus putting our constituents in the middle of

          6  this business dispute for maximum leverage and

          7  potential gain for Cablevision's balance sheet.

          8                 Should this Committee's members or

          9  anyone in this room be surprised? Not at all.

         10  Because New Yorkers have seen this outrageous

         11  corporate behavior from Cablevision before. Not

         12  once, not twice, but several times.

         13                 We see it today with their

         14  disagreement with Time Warner. We have seen it with

         15  a dispute with the Yes Network, where New Yorkers

         16  were denied access to Yankee telecast for 18 months,

         17  and New Yorkers are reminded daily as Cablevision

         18  continues to mount efforts against the New York

         19  Sports Convention Center project, even spending

         20  record amounts of money, more than $22 million and

         21  counting, to organize opposition to New York's

         22  efforts to acquire the 2010 Super Bowl and 2012

         23  Olympics. That, in addition to the thousands of jobs

         24  the stadium will create for New Yorkers.

         25                 I ask this Committee, what does
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          2  Cablevision have against competition? For you and

          3  everyone in this room knows that competition is good

          4  because it provides consumers choices.

          5                 If the New York Mets and Time Warner

          6  want to start their own network, so be it. However,

          7  as a measure of retaliation, Cablevision cannot

          8  unilaterally use New Yorkers as a business

          9  negotiating tool for its own self interest and

         10  profit motivation.

         11                 The company has a fiduciary

         12  responsibility to act in a manner that serves the

         13  public's interest, and Cablevision is not living up

         14  to the expectations that come with this franchise

         15  agreement.

         16                 Once again, this is a business

         17  dispute that should be settled between the two

         18  parties. However, when one party, in this case,

         19  Cablevision, places unreasonable demands and tries

         20  to stifle competition by leveraging its enormous

         21  market power, the public is not served well and

         22  becomes the biggest loser.

         23                 The United States Congress will be

         24  revisiting the telecommunications act of 1996 some

         25  time in the near future, most likely in this
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          2  session. This ongoing dispute may serve as a

          3  textbook case for possible future legislation to

          4  make certain Cablevision or any other

          5  telecommunication provider that acts in a predatory

          6  manner cannot use the public as hostages to fenton

          7  its balance sheets.

          8                 Congressman Meeks hopes this dispute

          9  does not last the entire baseball season, as was the

         10  situation with the Yes Network and Cablevision two

         11  years ago.

         12                 It is imperative that the two parties

         13  resolve this situation sooner rather than later.

         14  Congressman Meeks suggests Cablevision and Time

         15  Warner seek mediation to resolve their differences

         16  and restore New York Mets telecast back to the fans

         17  of this great City.

         18                 Thank you, again, Chairman Avella,

         19  and to his distinguished colleagues in government,

         20  for the opportunity to be heard on this important

         21  matter, and I'll be pleased to answer any questions

         22  you may have for Congressman Meeks. Thank you.

         23                 CHAIRPERSON AVELLA: Thank you.

         24                 Again, I hope that the two parties

         25  will get together again and meet after this, and if
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          2  we have to we will have a follow-up oversight

          3  hearing. We are not walking away from this issue.

          4  And I remind both Cable franchises, I'm very

          5  serious, in 2008 those franchises are going to be

          6  up.

          7                 We've already reached out to the

          8  Administration that we should start talking about

          9  what those new franchises will entail, and this is

         10  going to be an issue, as Congressman Meeks's

         11  representative just stated. And I urge both parties

         12  to walk out this door and start talking.

         13                 Thank you. And thank you to my

         14  Committee members.

         15                 (Hearing concluded at 10:50 a.m.)
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