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THE COUNCIL

REPORT OF THE INFRASTRUCTURE DIVISION

ROBERT NEWMAN, LEGISLATIVE DIRECTOR 

COMMITTEE ON HOUSING AND BUILDINGS

Hon. Erik Martin Dilan, Chair

February 27, 2008

PROPOSED INT. NO. 627-A:
By:  Council Members Garodnick, Mark-Viverito, The Speaker (Council Member Quinn), James, Comrie, Mendez, Jackson, Lappin, Gerson, Palma, Liu, Brewer, Yassky, Dickens, Recchia Jr., Gioia, DeBlasio, Eugene, Addabbo Jr., Gentile, Gonzalez, Koppell, Monserrate, Sanders Jr., Sears, Stewart, Martinez, Arroyo, Foster, Vann, Baez, Mealy, Avella, Barron and The Public Advocate (Ms. Gotbaum).

TITLE:
A Local Law to amend the administrative code of the city of New York, in relation to the duty of an owner to refrain from harassment of tenants and remedies for the breach of such duty.

ADMINISTRATIVE CODE:
Amends title 27 by adding a new paragraph (48) to subdivision (a) of section 27-2004, amends section 27-2005 by adding a new subdivision (d), amends section 27-2115 by amending subdivision (h) and by adding new subdivisions (m) and (n), and amends section 27-2120 by renumbering the first paragraph as subdivision (a) and adding a new subdivision (b). 

BACKGROUND AND INTENT:

On February 27, 2008, the Committee on Housing and Buildings, chaired by Council Member Erik Martin Dilan, will conduct a hearing on Proposed Int. No. 627-A, A Local Law to amend the administrative code of the city of New York, in relation to the duty of an owner to refrain from harassment of tenants and remedies for the breach of such duty.  On December 17, 2007, and February 7, 2008, the Committee heard testimony from the Department of Housing Preservation and Development (HPD), tenants, housing advocates, and representatives of the real estate industry.  The Committee wishes to thank all those individuals and organizations that have participated in the legislative process by offering their comments, criticisms, suggestions and testimony.
Through this process, the Committee has found that as it becomes more profitable for some owners to remove their buildings or individual apartments from rent-regulation, Mitchell-Lama programs,
 Project-based Section 8,
 other forms of affordable housing, and in neighborhoods that are gentrifying, there is, unfortunately, an incentive for certain building owners to act in ways designed to force out existing tenants.  Last year alone, over 13,000 apartments were deregulated.  In addition, 97.5% of the cases filed in Housing Court are initiated by landlords, and since 2000, the average number of cases filed each year by landlords to evict tenants
 has increased by 25.4% from the average in the 1990s.
  These trends are having a dramatic effect on the affordable housing stock in the City.  Proposed Int. No. 627-A would not only give tenants a cause of action to combat this behavior, but would also decrease the number of frivolous cases filed by landlords.

The Council recognizes that most owners do not engage in these activities.   However, Proposed Int. No. 627-A responds to the practices of those who do.  As such, this legislation is intended to provide a framework by which tenants can take legal action on their own behalf to prevent harassment from occurring and to ensure that City government responds to harassment in a more effective manner so that tenants can enjoy the peace and quiet of their homes.  At the same time, nothing in this legislation is intended to preclude, nor does it preclude, owners from exercising their legal rights.

Int. No. 627

Bill section one amends Subchapter 1 of Chapter 2 of Title 27 of the City’s Administrative Code (Ad. Code or Code), also known as the Housing Maintenance Code.  New paragraph (48) of subdivision (a) of section 27-2004 defines the term “harassment” as any act or omission by or on behalf of an owner that causes or is intended to cause a lawful occupant to vacate an apartment unit or forgo any occupancy rights and would include one or more of the following acts or omissions: a) using force or implying that force will be used against a person lawfully occupying a dwelling unit; b) repeatedly interrupting or discontinuing essential services or an interruption or discontinuance of an essential service for an extended duration or of such significance as to substantially impair habitability; c) failing to comply with the provisions of subdivision (c) of section 27-2140 of article 7 of subchapter 5 of the Code, which requires an owner to correct conditions that led HPD to issue a vacate order; d) commencing repeated baseless or frivolous court proceedings against any person lawfully occupying an apartment; e) removing belongings of any person lawfully entitled to occupancy; f) removing the door or lock of the apartment entrance or replacing the lock on the door without providing lawful occupants with a new key; and/or g) repeatedly allowing or causing any other act or omission that interferes or is intended to interfere with the peace, repose, quiet, or comfort of any lawful occupant.

Bill section two amends section 27-2005 of the Ad. Code to provide for a new subdivision (d).  This new subdivision provides that the owner of a dwelling unit shall not be allowed to harass or permit harassment of any lawful occupants.

Bill section three amends section 27-2115 of the Ad. Code to add new subdivision new subdivisions (n) and (m).  New paragraph (1) of subdivision (m) provides that a violation of subdivision (d) of section 27-2005 would be a class C immediately hazardous violation.  This type of class C violation would not be allowed to be self-certified as corrected.  

Paragraph 2 of subdivision (m) provides that upon a finding by the court that a violation of subdivision (d) of section 27-2005 has occurred, a civil penalty ranging from a minimum of one thousand dollars but not more than five thousand dollars may be imposed for each dwelling unit where the violation has occurred.  Pursuant to section 27-2121, the court would be able to issue an order directing an owner and anyone acting on the owner’s behalf to cease engaging in the acts of harassment found by the court to have occurred and to refrain from performing any other acts of harassment.  The owner has an affirmative defense that with respect to claims relating to interruptions of essential services [subparagraph (b)], the failure to correct conditions prompting a vacate order [subparagraph (c)], or repeatedly causing “other acts or omissions” [subparagraph (g)], the owner did not act with intent or gross negligence and made reasonable efforts to promptly restore the services, correct the conditions cited in the vacate order or cease such “other acts or omissions.”

Paragraph three of subdivision (m) provides that when an owner seeks to dismiss a claim of harassment by a tenant, the owner may also seek a court order enjoining the tenant from filing any more judicial proceedings claiming harassment unless the tenant obtains prior leave of the court, provided that the owner is seeking dismissal of the case on the basis that is frivolous and that the court has already dismissed two claims of harassment by the tenant on the merits and that all three proceedings were filed within a ten-year period. 

Additionally, paragraph four of subdivision (m) provides that the court may order a tenant to pay attorney’s fees to the owner if a case were found to be frivolous.

New paragraph (5) provides that the provisions relating to judicial proceedings are not intended to affect or limit any other rights of the parties.

New subdivision (n) provides that the provisions of subdivision (d) of section 27-2005, subdivision (m) of section 27-2115 and subdivision (b) of section 27-2120 are not available as remedies to cooperative shareholders, condominium owners, or those authorized to reside with a cooperative shareholder or a condominium owner who reside in the unit as they have available to them other rights and remedies conferred by the proprietary lease, other applicable documents and other applicable laws. 

Bill section four amends section 27-2120 of the Administrative Code by lettering the existing paragraph as subdivision (a) and by adding a new subdivision (b).  New subdivision (b) of section 27-2120 would allow a tenant, lawful occupant, or subgroup of lawful occupants to apply to the court for an order stopping the property owner from engaging in harassment pursuant to subdivision (d) of section 27-2005.

Bill section five provides that the provisions of this local law shall take effect immediately.

Amendments to Int. No. 627

· Bill section one was amended to clarify that paragraph (g) of paragraph (48) of subdivision (a) of section 27-2004 of the Administrative Code of the City of New York would only allow repeated acts or omissions that cause or have the intention of causing a legal tenant to vacate the dwelling unit or give up any rights in relation to occupancy to be considered “harassment.”
· Bill section two was amended to cross-reference paragraph (48) of subdivision (a) of section 27-2004 in order to make the tenant cause of action based on harassment more clear and concise.
· New bill section three was added to amend subdivision (h) of section 27-2115 of the Code to clarify that any tenant-initiated proceeding on the basis of harassment be brought by order to show cause to provide the courts the opportunity to review each case when it is initiated and to keep the procedures consistent with current tenant-initiated actions based on physical conditions and to clarify that nothing about the requirement that tenant actions in Housing Court be brought by order to show cause limits a tenant’s rights to seek relief under any other provision of law; the existing section was numbered as paragraph (1) and a new paragraph (2)was added which provides that prior to initiating a proceeding alleging harassment based upon subparagraph (b) of  paragraph (48) of subdivision (a) of section 27-2004 (repeatedly interrupting or discontinuing essential services or an interruption or discontinuance of an essential service for an extended duration or of such significance as to substantially impair habitability) it must be established that the City had notice of one or more of the elements of  the allegation. 
· Bill section four (formerly bill section 3) was amended to provide that the violation of subdivision (d) of section 27-2005 will not be a continuing class C violation of record beyond the time that the conduct constituting the violation occurred.  Language relating to owners not being allowed to certify the violations as corrected was removed since under the amended language the violation would be considered to have occurred at a specific point in time and the opportunity for an injunction directing that no actions constituting harassment be committed in the future would protect the petitioners from bad acts in the future.
· Bill section four was further amended to require courts to impose a fine if there is a finding of a class C violation and to include a more specific affirmative defense with respect to claims relating to interruptions of essential services (subparagraph (b) of paragraph (48) of subdivision (a) of section 27-2004), the failure to correct conditions prompting a vacate order (subparagraph (c)), or repeatedly causing “other acts or omissions” (subparagraph (g)).  The owner could show as an affirmative defense that he or she did not intend to cause any lawful occupant to vacate the apartment or surrender any occupancy rights and made reasonable good faith efforts to promptly correct the conditions cited in the vacate order or service interruption, including providing notice, where appropriate, to all affected lawful occupants of those apartments.  Finally, subdivision (3) of this bill section was restructured, though not changed in substance.
· Subdivision (n) of section 27-2115 of the Code in bill section four was amended to exclude one- and two-family dwellings from the provisions of this bill.
· Bill section five was formerly bill section four.
· Bill section six creates a new severability provision.
· Bill section seven, the effective date provision, was formerly bill section five.
� Multiple dwellings, buildings or structures owned and operated by limited-profit housing companies formed pursuant to Private Housing Finance Law (PHFL) Article II are commonly referred to as Mitchell-Lamas. 	See Section 13 of Article 2 of the PHFL


� Project-based Section 8 is a federal program that subsidizes either both developments and individual apartments of eligible tenants and their families.  The program is administered by the federal Department of Housing and Urban Development (HUD) and is authorized under Section 8 of the United States Housing Act of 1937, 42 USC 1437, et. seq.


� Cases where landlords seek to evict tenants are referred to as “holdovers.”  Owners also bring cases in Housing Court for unpaid rent.


� Information provided by City Wide Task Force on Housing Court and the Association for Neighborhood and Housing Development.







