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I. INTRODUCTION


On October 25, 2018, the Committee on Consumer Affairs and Business Licensing, chaired by Council Member Rafael Espinal, will hold a hearing on Introductory Bill Number 52 (Int. 52), in relation to banning companies that charge a fee for "student debt relief" already provided by the federal government and creating a private cause of action for borrowers who fall victim to these scams. The Committee has invited the Department of Consumer Affairs, student groups, advocates and other stakeholders to testify at the hearing. 
II. BACKGROUND
Student loans have been an integral part of postsecondary education in America since congress passed the Higher Education Act of 1965, which established grant and scholarship programs for low-income students and provided low-interest loans to students.
 This helped to make college available to more individuals and, by 1970, the number of graduates with bachelor degrees had nearly doubled compared to the rate in 1950.
 However, since that time, the cost of education has increased significantly. For example, costs for tuition at a four-year public institution increased more than 200% from the cost 20 years ago, while the cost for private nonprofit schools increased nearly 130% for the same timeframe.
 While it is normal for the costs of services and products to increase over such a span of time, incomes have not kept pace and the costs of higher education are now increasing eight times faster than wages.
 Given such factors it is no wonder that student debt in this country is now the highest non-housing related debt
 and the total student debt reached $1.52 trillion in the first quarter of this year – the highest it has ever been.
 
There are about 44 million student loan debtors across the country, which is about 18% of the adult population.
 Around 70% of bachelor degree graduates leave college with debt,
 with the average debt around $37,000.
 Having a smaller debt balance, however, does not always improve repayments. According to research from the Brookings Institution, which tracked student debt data for first-time college students over the past 20 years, student loan defaults were highest for those borrowers with the smallest debts.
 This research also predicts that, if the analyzed trends continue, “40% of borrowers may default on their student loans by 2023.”
 Given that filing for bankruptcy will, generally, not discharge the student loan,
 the ballooning student debt crisis is only expected to increase over the next few years. 
Looking deeper into the data, the Brookings Institution found other important factors that impact the likelihood of successful loan repayments. For instance, students attending for-profit institutions default at nearly four times the rate as those students at community college (48% versus 13% respectively).
 The data also revealed different default rates according to the racial background of students. According to the report, “nearly 38 percent of all black first-time college entrants in 2004 had defaulted within 12 years, a rate more than three times higher than their white counterparts, and 13 percentage points higher than black students entering just eight years prior.”
 The author concludes that, if the projections on future defaults follow current trends, by their twentieth year in debt, 70% of all black borrowers may default on their loans.

Student Debt in New York City

In 2017, the Federal Reserve Bank of New York partnered with the City’s Department of Consumer Affairs (DCA) Office of Financial Empowerment (OFE) to examine the state of student debt in New York City. Across the five boroughs there are approximately one million people with student loans, which is about 15% of the population. In total, these borrowers owe nearly $35 billion.
 The average balance of the loans is just under $35,000 and the median age of borrowers in New York City is 33.
 While the delinquency (90 days past due) and default (270 days past due) rates in New York City are slightly lower than the national average,
 many of the Reserve Bank’s findings mirror the national trends outlined in the Brookings Institution research discussed above. 
Like borrowers in other parts of the country, New Yorkers with small student loans default at higher rates than their counterparts with higher loans.
 The Federal Reserve’s report also mapped the student loans and their default or delinquency rates, and found that borrowers in low income neighborhoods experienced the highest loan distress.
 As seen in the map and graph reproduced below, borrowers in parts of Brooklyn and the Bronx experienced the highest rates of default and delinquency.
 
       Percent of student loan borrows 90+ days past due on student loans
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The report also found that borrowers 45 years and older had higher rates of delinquency than their younger peers. The researchers suggest that this may be due to the fact that younger borrowers are more likely to still be enrolled in college and may therefore have access to a greater range of repayment plans. 

Student Debt Relief Services
Given the City’s proportion of student borrowers and the rates of delinquency and default, services that offer debt relief are an attractive option for many New Yorkers. Companies may offer to help borrowers consolidate their loans, explore whether the borrower qualifies for debt forgiveness, or advise on how to limit monthly payments. For borrowers falling behind on payments, such services might be as necessary as they are enticing. However, where student debt relief providers charge a fee for these services, the federal government offers the same services for free. As the Department of Education’s Federal Student Aid office articulates, “there’s nothing a student loan debt relief company can do for you that you can’t do yourself for free. At no cost, ED [Department of Education] and our federal loan servicers can help you.”

Some borrowers may feel that the paid service providers have student loan expertise or are better equipped to navigate the bureaucratic landscape of student loans. However, for students with federal loans, more often than not, the paperwork that the student provides to these companies is the same as would be required by the federal student aid office. For example, the loan consolidation process through Federal Student Aid can be done online in one session and typically takes less than 30 minutes.

In addition to offering unnecessary services or charging a fee for something that a borrower can access for free, some student debt relief companies are running outright scams. In 2017, the Federal Trade Commission (FTC) launched a program to specifically target debt relief scams. The FTC found that companies were typically promising to reduce or eliminate loans, were claiming to be affiliated with DOE, and were collecting illegal fees.
 
Similar scams have been uncovered by the New York Attorney General. Late last month, Attorney General Barbara Underwood filed against nine student debt relief companies who directly contacted borrowers and convinced them to sign up for services. According to the lawsuit, the companies exploited policy changes at the federal level to falsely advertise new (non-existent) debt relief programs from DOE and claimed that borrowers could eliminate their debt if they paid the company.
 The companies also charged upfront fees for their services, which is illegal under federal and state consumer protection laws.
 Other fraudulent claims included the company being affiliated with DOE and the borrower not being able to enroll in the debt-relief without the assistance of the company. After engaging the services of these companies, some student borrowers stopped paying their student loans because they falsely believed that this was no longer necessary under the terms of the debt relief service. As a result, these borrowers now owe more on their debt because of missed payments.
 
Laws in Other Jurisdictions 

In 2015, Connecticut became the first state to enact legislation creating a student loan bill of rights in order to provide more protection for student loan borrowers.
 The law established a student loan ombudsman that provides information, tracks and reviews data, and deals with complaints about student loans. Under the legislation, any person or company offering student loan services must be licensed.
 Since that time other jurisdictions, including California, Illinois, and Washington DC, have all passed laws establishing licensing requirements for student loan services. New York is among about a dozen states that are currently considering similar legislation.
  
III. BILL ANALYSIS
Under Int. 52, student debt relief service providers would be prevented from offering or advertising their services for a fee if the same service is offered for free by the federal Department of Education (DOE), unless they disclose that information to potential clients. Such disclosure would have to explain that the federal DOE free services include: lowering or capping monthly payments; checking eligibility for loan forgiveness; consolidating federal loans; and giving advice on getting out of default.  The bill would also require these providers to give potential clients the contact information for the federal student aid center. Penalties for violating the proposed law would  range from $500 to $2,000 for a first offence and $800 to $3,000 for each additional violation. Lastly, Int. 52 would provide a private cause of action for borrowers who are harmed by those offering student debt relief for a fee. 
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..title

A Local Law to amend the administrative code of the city of New York, in relation to banning companies that charge a fee for “student debt relief” already provided by the federal government and creating a private cause of action for borrowers who fall victim to these scams

..Body

Be it enacted by the Council as follows:
Section 1. Chapter 5 of title 20 of the administrative code of the city of New York is amended by adding a new subchapter 20 to read as follows:

SUBCHAPTER 20

PROHIBITION ON STUDENT DEBT RELIEF SERVICES REGARDING FEDERAL LOANS FOR A FEE

§ 20-828 a. No person shall offer or advertise student debt relief services regarding federal student loans for a fee where such services are offered for free by the federal department of education. 

b. This law does not apply to persons who, before providing such services, provide to customers written disclosures that contain the following information:

1. A statement informing customers that the federal department of education provides free assistance to holders of federal loans, including:

(a) Lowering or capping monthly payments;

(b) Checking eligibility for loan forgiveness;

(c) Consolidating federal loans; and

(d) Giving advice on getting out of default.

2. Contact information for the federal student aid information center, including:

(a) The phone number; and 

(b) The website URL.

§ 20-825 Penalties. Any person that violates 20-824 is liable for a civil penalty of not less than $500 or more than $2,000 for the first violation and a civil penalty of not less than $800 or more than $3,000 for each succeeding violation.

§ 20-826 Civil cause of action. Any person claiming to have been harmed by a person offering student debt relief services for a fee has a cause of action against such person in any court of competent jurisdiction for compensatory and punitive damages; injunctive and declaratory relief; attorney’s fees and costs; and such other relief as a court deems appropriate.
§ 2. This local law takes effect 180 days after it becomes law, except that the commissioner of the department of consumer affairs shall take such measures as are necessary for the implementation of this local law, including the promulgation of rules, before such date. 
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