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Oversight: Federally Assisted Housing “At Risk”- An Exploration of Solutions for Preserving Project-Based Section 8 Housing in New York City - Part II

I. Introduction 
Today, the Subcommittee on Public Housing, chaired by Council Member Diana Reyna, will conduct an oversight hearing which will explore potential solutions that are designed to preserve the decreasing stock of affordable housing units in New York City that receive federal project-based Section 8 subsidies. Today’s hearing is the second hearing on this subject, the first hearing having been held on May 3, 2004. The Subcommittee will again hear testimony on Res. No. 289 which calls upon the United States Department of Housing and Urban Development (HUD) to create and implement policies that provide greater transparency regarding the status of buildings whose Section 8 status is set to expire or which have been labeled “distressed” by HUD. 
II. Federal Section 8 Housing Programs

Federal Section 8 housing subsidies are administered by HUD and are authorized under Section 8 of the United States Housing Act of 1937.
 There are two main Section 8 programs that HUD administers are: (1) Tenant-based rental assistance, also known as the Section 8 Housing Choice Voucher Program (Voucher Program); and (2) Project-based rental assistance. Both Section 8 programs have the same basic rules and requirements; tenants must remain income eligible
 and may not pay more than 30% of household income on rent, with the difference in rent covered by Section 8 assistance (discussed below). 
The major difference between both programs is that with project-based Section 8 assistance, the federal subsidy is attached to dwelling units in a residential building where income eligible families reside and such units remain affordable for the life of the Section 8 contract entered into between HUD and the owner of such residential building. Additionally, either an entire building or a specific number of units in a building are allocated for lower-income tenants.
 

With tenant-based Section 8 rental assistance, the housing subsidy stays with a tenant in the form of a voucher, and such voucher recipients are required to find suitable housing within subsidy limits and a landlord who will accept their voucher. Further, Section 8 vouchers are also portable; when voucher recipients decide to move, the rental subsidy stays with tenants when they move.
 The Section 8 Voucher Program currently serves nearly 2 million elderly, disabled and low-income families, nationwide. In New York City, approximately 112,000 low-income families currently receive vouchers that are administered locally by both the New York City Housing Authority (NYCHA) and the Department of Housing Preservation and Development (HPD). 

III. Project-Based Section 8
Between 1974 and 1984, HUD entered into project-based Section 8 rental assistance contracts with thousands of property owners who were willing to commit to providing housing for low-income tenants for at least 20 years and in some cases, up to 40 years. In exchange for agreeing to participate in this Program, HUD offered these owners favorable mortgage financing, long-term rental assistance or both.
 These contracts included rental amounts for each apartment that HUD would guarantee for the life of the contract. Often, these contracts provided landlords with rents that were far above the market-rate rents for adjacent properties, especially in distressed neighborhoods. At other times, these contracts provided landlords with rents that were far below the market-rate for surrounding properties, especially in neighborhoods experiencing gentrification and rising property values.

A. National Trend

The current problem with project-based Section 8 housing in New York City (as discussed below) represents one example of a nationwide and ongoing trend where federally assisted, affordable housing units are being lost forever through conversions to market-rate rentals, cooperatives, and condominiums. As of 2003, there were approximately 1.6 million apartments across the nation receiving project-based HUD subsidies,
 serving approximately 3 million elderly, disabled and low-income families.
 However, according to a recent report by the National Housing Trust (NHT), between 1995 and 2003, the number of HUD-subsidized units decreased nationwide by over 300,000, (162,342 of these units were receiving project-based Section 8 rental assistance)
 and over half of these affordable units were lost between 1998 and 2003.
  Currently, our nation losses 2,000 units every month to “opt outs and conversions to unsubsidized housing.”
 
B. Local Trend - New York City 

The problem of losing this type of affordable housing in New York City is only magnified because the City has been facing an affordable housing crisis for decades. As of today, there are approximately 72,000 remaining housing units in properties that receive project-based Section 8 assistance in New York City.
  More than half, or nearly 34,223 of these units, in 290 properties, are “at risk” of opting out of the Section 8 Program by FY 2009 due to expiring contracts.
 (Most of these properties also have federally insured or subsidized mortgages.)
 In 2004 alone, more than 10,500 project-based units are currently “at risk” of opting out of the Program due to expiring contracts.
`
 In addition, nearly half, or approximately 17,000 (of the 34,223) assisted units are currently in a distressed condition and are “at risk” of foreclosure by HUD (discussed below).
 

As of May 2003, more than 9,200 federally subsidized housing units were lost in New York City since 1994, with the majority of losses occurring in “the past few years.”
 Thus, given this local trend and the national trend discussed above, without a plan to preserve the 34,223 project-based Section 8 units “at risk” of exiting the Program; opt-outs, prepayments of subsidized mortgages and HUD foreclosures could lead to a vast exodus of affordable units to market rate, now, and in the next few years. 

C. Enhanced Vouchers

Both NYCHA and HPD also administer “enhanced vouchers,” which are offered (by HUD) to eligible families who reside and choose to remain in a building after it leaves the project-based Section 8 Program and the housing units go market-rate. These enhanced vouchers have a greater value
 than normal Section 8 vouchers because they cover the rent increase caused by conversions of units to market-rate, whereas normal vouchers only cover the difference in rent up to the fair market value (FMR), as administratively established by HUD. Enhanced vouchers also move with tenants when they vacate their former project-based Section 8 unit, thereby adding to the net loss of the City’s affordable housing stock, because such units are then deregulated.
  Furthermore, both NYCHA and HPD, the City’s two housing agencies collectively have administered 2,800 enhanced vouchers in 2003 and together anticipate administering 5,300 in 2004, demonstrating a trend of increasing numbers of project-based Section 8 units leaving the Program and becoming market rate apartments.
 

IIII. HUD’s Policy for Distressed Properties: Prepay and Opt Out or Foreclose

As mentioned above, there are approximately 17,000 Section 8 units in New York City that are currently classified by HUD as “distressed” properties.  In January of 2003, the Director of HUD's Office of Asset Management, Beverly Miller, issued a memo to all HUD field offices encouraging aggressive enforcement action for buildings that are “at-risk” due to financial mismanagement or failing physical conditions.  Specifically, this memo spells out HUD’s revised policy with regard to properties which receive a failing Real Estate Assessment Center (REAC) score. (REAC is HUD’s grading system for measuring the physical condition of a project-based Section 8 property. The grading scale is 1-100 with a score of 60 or above as passing.) This memo states that all multifamily properties that fail two consecutive physical inspections will be referred to HUD’s Departmental Enforcement Center (DEC).  An owner must then remedy all cited violations.
 
For distressed properties, if building owners have the financial means, HUD encourages them to pre-pay any outstanding HUD mortgage or opt-out of the Section 8 Program and keep the property. In other cases, where the owner lacks the financial resources or the will to make repairs, HUD seizes the property and uses foreclosure as an enforcement tool. Once HUD has foreclosed on a property, the agency sells the building at a public auction. In some cases, HUD has proceeded with foreclosure actions while ignoring federal statutes, such as 12 USCA §1701-z, that stress tenant participation, community input, and local control. There are many instances where tenants are left with no say in the disposition of their homes and are not given adequate notice to organize and create a financial package to save their building from going to auction. 

In 2000, however, Congress enacted the “Bond Amendment” that requires HUD to renew Section 8 contracts when HUD sells or forecloses on a building that is substantially occupied by elderly and/or disabled individuals, unless such renewals are determined to be “infeasible.”
 Thus, seniors and the disabled who live in these buildings have less reason to worry if it has a Section 8 contract when the building is sold, but tens of thousands of other low-income families do have to worry (including seniors and the disabled who do not live in a such a project). 

Moreover, HUD is legally obligated to offer state and local governments the “right of first refusal” to purchase a property being disposed of by HUD, such as when HUD takes title to one of its subsidized multifamily properties after foreclosure.
 And nearly every one of the 17,000 units currently at risk of foreclosure by HUD in New York City also have project-based Section 8 contracts.
 

Furthermore, HUD has no policies or adequate procedures in place to pre-qualify bidders prior to foreclosure auctions to ensure that they are responsible landlords with experience owning and operating multi-family affordable housing (see the current example of the Gates Patchen Houses discussed below).  In many cases, the lack of pre-qualification policies and procedures results in many unqualified bidders and irresponsible property owners purchasing buildings for above-market prices that are driven up at auctions.
  Such owners then find that because rents are required to remain low (because the property may still be subject to affordable use restrictions normally set forth in the underlying federal subsidized or insured mortgage or documents filed with the original deed), they are not profiting from their investment and therefore have little incentive to maintain or make outstanding repairs to the property.

V. Renewals of Section 8 Contracts – Four Main Options


The process for renewing a project-based Section 8 contract is complex and many different disputes may arise between HUD and property owners on matters such as “the appropriate rent level and the condition of the property.”
 Distressed or troubled properties are not eligible for a contract renewal.
`
 Section 8 contract renewals also have different fixed time periods: most are for one year, while other types are for no more than five years.
 Furthermore, all properties are not eligible for every type of contract renewal because the type of renewal usually depends on the level of rent of the expiring Section 8 contract and the market-rate rent in the property owner’s surrounding neighborhood. In addition, a rent comparability study is frequently required to be performed by either HUD or the owner whenever an owner applies for a contract renewal.
 There are four main types of project-based Section 8 contract renewals that eligible owners may enter into: 

1.
Straight Renewal: Generally, this approach is used when the Section 8 rents in the expiring contract are similar to market rents. The new contract generally is extended for one year (sometimes for five years) but appropriations are made on a yearly basis and funding is always subject to availability;

2.
Mark-Up-To-Market: This program is normally utilized when market rate rents are substantially higher than the Section 8 rent; contract extensions are for five years (commitment by owner) with annual cost adjustments, and funding always is subject to availability;

3.
Mark to Market (with financial restructuring): This approach is used when the rents under expiring Section contracts are “significantly higher than the market rent,” and new Section 8 rents are reduced to market by HUD. Debt is always restructured because the new reduced Section 8 rents cannot produce enough revenue to maintain such existing developments. There is also a five year commitment and a restructuring plan that could include a partial conversion to Section 8 vouchers; and 

4.
Mark to Mark “Lites:” This approach may be taken when Section 8 rents are only moderately higher than market rents and there is no need for debt restructuring; in this case, the Section 8 rents are marked down to market rate rents. 

Although contracts began expiring a number of years ago and the number of opt-outs to date has been limited, the recent boom in the New York City real estate industry, coupled with the reduction of rent paid by HUD in its “Mark To Market” initiatives create situations where scrutiny is required in order to prevent further losses of affordable units from the Section 8 Program. In addition, the “Mark up to Market” initiative also has received mixed success,
 a finding that lends support for even closer scrutiny to be performed. Many of the project-based Section 8 buildings that are now opting out of the program have been operating under extensions of their contracts with HUD.


Many of these owners now find themselves in areas where real estate is at a premium, and HUD is currently giving them the option of opting-out of the program when a property is “distressed:” by pre-paying their federally subsidized or insured mortgages; as well as the option of opting out even when there is not any subsidized or insured mortgage (see discussion below).
 Once an owner is no longer participating in the Program, he or she may begin charging market rents. Although NYCHA and HPD issue “enhanced vouchers” to eligible low-income tenants who cannot afford the new market rate rents,
 if a household does not meet the eligibility criteria for an enhanced voucher (due to a criminal record or because of a change in family size or income, for example), that low-income household may be forced to move elsewhere, without rental assistance. Furthermore, when that tenant vacates the property, it remains a market-rate unit.

VI. Recent Federal History 

There are various reasons why so many units have left our nation’s stock of affordable housing, and many of them are related to Congressional decisions. In 1994, “Congress relaxed the preservation requirements governing HUD’s multifamily foreclosure and disposition practices.”
 Before 1994, “virtually all units were protected through a variety of federally funded statutory policies and programs, such as the preservation program for units facing prepayment risks and the property disposition program for troubled developments.”
  In 1995, Congress granted HUD broad discretion over such preservation polices.
 In 1996, Congress decreased funding for these preservation programs for buildings with HUD subsidized mortgages, “permitting owners to prepay their mortgages and terminate prior federal affordability and occupancy restrictions.” 
 Congress also granted HUD “flexible authority” with respect to “HUD’s administration of troubled properties, making it permanent until changed.”

During this period, Congress also was confronted with the fact that thousands of project-based section 8 contracts were expiring. As a result, in 1997, Congress passed the “Multifamily Affordable Housing Reform and Affordability Act” (MAHRAA), which granted owners of Section 8 properties the authority to opt out of the Program, or remain and receive market rates for new rent levels.
 Advocates have asserted that many properties left the Section 8 Program, until 1999, because HUD did not exercise its new authority to encourage properties to remain in the Program.
 Aware of this problem, Congress enacted “Mark up to Market” policies designed to provide incentives for Section 8 property owners to stay in the Program.
 Jim Grow of the National Housing Law Project testified before Congress that this incentive has had mixed success, stating that although many owners have pursued the “mark up” option, “still many have not.”
 

Furthermore, from 2000 to 2002, HUD failed to spend $300 million reserved for housing preservation, which was recaptured and then finally rescinded. As part of MAHRAA, Congress established a program where interest reduction payments (IRP) on Section 236 HUD insured properties “with IRP contracts terminated through prepayment or foreclosure be recaptured and used for rehabilitation” for other eligible HUD multifamily properties.
 These recaptured funds were never allocated by HUD and ultimately grew to $300 million. In 2002, Congress rescinded the allocation of these funds altogether through a supplemental appropriation to pay for anti-terrorism activities because HUD never spent the money on affordable housing preservation. Another $100 million of such recaptured IRP funds for preservation were rescinded through the FY 03 and FY 04 Appropriations Acts.
 In 2002, however, Congress did enact the “Mark to Market Extension Act” which extended the restructuring program (discussed above) for another five years.
 

VII. Notice

A. Recent GAO Report
 

A recent report issued by the United States General Accounting Office (GAO) detailed the loss of Section 8 housing in the United States, and found that fewer than half of state and local agencies identify and track properties that may leave HUD programs because they are not notified of the buildings that are scheduled to leave the Section 8 Program. This report also found that nearly two-thirds of these agencies nationwide do not track the maturity dates of HUD mortgages.  Having information about when properties will be eligible to leave the Section 8 Program would better enable local housing agencies to use available tools and incentives to preserve the buildings’ affordability for low-income tenants. Thus, if the City for example, was informed on a regular basis of the status of buildings leaving the Section 8 program, HPD as well as non-profit housing organizations would be better equipped to provide legal, technical and/or financial assistance to tenants.

B. Current Forms of Notice Required

As mentioned below, owners must provide tenants and HUD with at least one year’s notice of their intention to opt-out of the Section 8 program. This notice also must state that tenants have the right to remain in their units and will be offered special vouchers if their building leaves the Section 8 Program.
 Owners also are required to provide HUD, tenants and local government with notice of their intent to prepay a HUD subsidized mortgage concerning “eligible low-income housing” at least 120 days but no more that 270 days prior to prepayment.
 Furthermore, HUD is required to give local government and tenants that reside in subsidized buildings facing foreclosure at least 60 days notice before their building is scheduled for auction.
`
 In many cases materials that are sent to tenants are not translated into languages other than English, and many of the tenants may not be English speakers.  
VIII. Possible Solutions at the Local Level

There are different solutions that have been raised and adopted by many other states and localities to preserve the affordability component of the Section 8 units leaving the Program, especially recently. Indeed, over 40 states and localities now have affordable housing preservation laws on their books through specific preservation and set-aside programs, as opposed to only six states and/or localities just a few years ago.
 San Francisco, Portland, Denver, Santa Cruz and Washington D.C are all cities that have laws that provide their agencies and/or tenants and non-profit organizations with the “right of first refusal” to purchase federally subsidized properties before they convert to market rates.
 

In September 2002, the New York State Housing Finance Agency (HFA) announced that $100 million in tax exempt private activity bonds, which are combined with 4% low income housing tax credits, would be dedicated to the Housing Opportunities in the Empire State (HOPES) program for preserving and rehabilitating affordable rental housing. Eligible projects include federal Section 8, Section 236, Section 202, and Low Income Housing Tax Credit and State Mitchell-Lama developments.  According to the April 26, 2004 edition of the Housing and Development Reporter, under the HOPES Program in 2003, HFA closed on approximately $80 million in private activity bond financing for five projects with 1,400 units. In 2004, another $150 million in bond financing is in the pipeline for 12 projects with almost 3,000 units.

Better Notice: Most, if not all, of the cities mentioned above have new “housing affordability” preservation laws that require more timely and extended notice, beyond what federal law requires (when owners intend to opt out of the Section 8 contract and/or pre-pay a HUD subsidized mortgage).
 Such provisions also require notification to a wider range of recipients, such as city agencies, tenants, tenant organizations, and non-profits (so that a coalition can be built within enough time to help prevent the loss of affordable units). 
HUD should also provide more timely and regular notice to HPD and/or other local housing agencies regarding the status of buildings leaving the Section 8 program.  Communications from HUD should include accurate financial data pertaining to the properties because, if HPD had adequate notice, this agency, as well as non-profit housing organizations, would be better equipped to provide legal, technical or financial assistance to the tenants.

Financial Assistance for Preservation: The City could dedicate resources to provide assistance to rehabilitate troubled properties or provide financial assistance for properties where an owner elects to opt out of a HUD subsidy program.  Such resources could include tax-exempt bond financing, which comes with tax credits, capital funding, and tax benefits where possible (because some tax benefits might require State legislation).  The City could also provide funds for technical assistance to tenant groups and organizations assisting tenants in buildings facing opt-outs or foreclosures. The City must also advocate for resources at the federal level to be dedicated to this issue as well as administrative reforms that will assist the City in playing a proactive role in preservation efforts. 

 NYC Property Disposition Demonstration Project: HPD, one of the City’s local housing agencies, has proven it can successfully, through its Third Party Transfer System, relinquish distressed affordable housing units to responsible non-profit and for-profit affordable housing developers.  In some cases, this transfer has led to conversion to home ownership for existing tenants.  Such a project necessitates an agreement between HUD and HPD and/or NYCHA that would ensure that HUD takes title to these buildings, allows the City of New York to exercise its right of first refusal,
 provides the necessary resources for rehabilitation, and supports transfers to tenants and tenant-endorsed responsible housing developers.

VIIII. Update Since the May 3, 2004 Hearing 

A. Testimony and Lessons Learned from the last hearing

Tenant and housing advocacy groups, as well as tenants themselves, testified before the Subcommittee and/or submitted written testimony, and all were in favor of adopting Res. No. 289.
 Tenants from several project-based Section 8 buildings testified to the fact that landlords were now choosing to opt out of the Program based on the allure of higher market rents, as is the case with a 171-unit building at 210 Stanton Street in Manhattan’s Lower East Side. Other tenants spoke about being harassed and intimidated by property owners who have been attempting to drive low-income tenants from their subsidized units.  Whether their building was in the midst of an opt-out or foreclosure situation, or was merely targeted by HUD for “enforcement action,” these tenants feared being driven from their homes permanently, having their buildings sold at auction to slumlords, or being issued vouchers that would not adequately cover higher rents once the building had left the Section 8 Program.   

The National Housing Trust also submitted written testimony showing that it is cheaper to spend capital to preserve this stock of affordable housing than to create new housing.
 “In the 1970s, this nation produced 200,000 units per year affordable to low income households. Even with the recent tax credit boost, we currently produce less than half that amount.” The Trust noted that, according to the “Millennial Housing Commission, new tax credit housing amounts to approximately 80,000 units. The cost of replacing the 120,000 ‘lost’ units is much greater than maintaining that stock.” Furthermore, while NHT’s testimony indicates that they support federal preservation programs, such as Mark-to-Market and Mark Up to Market, they also believe that “HUD should be more flexible in its use of upfront grants in property disposition projects in order to work with the City of New York to save this housing.” NHT’s written testimony concluded by stating that they “remain concerned about the public’s ability to secure accurate and up-to-date information on expiring Section 8 buildings and support Resolution Number 289.”  
B. The Gates Patchen Houses – A Current Case in Point

 Gates Patchen is a severely distressed, project-based Section 8-apartment complex with 104 assisted units in Brooklyn that is currently involved in litigation in both Federal and State court. This property had a forty-year mortgage that was insured by HUD under the Section 221(d)(3) below market interest rate program, and the mortgage would have matured in December of 2013.
 The City of New York originally acquired this property in 1970 under an Urban Renewal Plan and conveyed it to Gates Patchen HDFC, Inc., (hereinafter “Gates Patchen HDFC”) in 1972.
 This conveyance by the City was subject to a mortgage agreement, a regulatory agreement and a Land Disposition Agreement (LDA) that were all filed with the deed. Under the LDA, the property apparently cannot be “conveyed, transferred or encumbered without the consent of the appropriate agency of New York City’s government,” which is now HPD.
 

HUD had originally scheduled the public auction of Gates Patchen for May 5, 2004, because the non-profit owner, Gates Patchen HDFC, was delinquent on mortgage payments.
 (The property also received REAC scores of 15 and 48 out of a maximum of 100 while 60 is passing, which is another grounds for HUD to foreclose).
 The auction was postponed, however, until May 17th because one of HUD’s attorneys failed to file related foreclosure documents during a specified time-period.
 

On May 6, 2004, HUD accepted a $1.6 million payment of the outstanding mortgage, supposedly erasing all federal debt.
 HUD stated publicly that its “hands were tied” because the owner had supposedly paid off the outstanding debt, and that the issue of providing enhanced vouchers to the tenants was “an open question at this point.”
 This chain of events all transpired while the tenants of Gates Patchen were working with UHAB, Tenants and Neighbors and “city agencies” to convince HUD to take title to Gates Patchen at the upcoming auction, and then according to current law, pass the building over to HPD or NYCHA who would then assist the “tenants to form a cooperative to buy the building” and have it rehabilitated with a $3 million grant from HUD.
 

On May 12, 2004, the tenants of Gates Patchen, with the help of UHAB and South Brooklyn Legal Services, went to federal court and obtained a temporary restraining order (TRO) from Judge Allyne Ross, which is now moot, but would have blocked any sale or prepayment of the mortgage until arguments were heard at a later date.
 On May 17, 2004, HUD went to court and claimed they had made a mistake and were returning the $1.6 million to the party who paid the outstanding debt.
 That party, according to an article in the New York Daily News, on May 16, 2004, was George Fakiris, who is currently barred from doing business with the City because he had plead guilty to mail fraud in 1993 for posting dubious performance bonds on City contracts.
  In court, HUD also stated they would restart the foreclosure proceedings based on both the financial default and the regulatory default (failing physical inspections).

On May 20, 2004, Fakiris’ lawyer, Charles Simpson, came to the same federal court and claimed that his client was not accepting the payment back from HUD and asked the court to stop the foreclosure proceedings. Judge Ross refused the request and gave Fakiris one more day to decide whether or not he would accept the refund from HUD.

Also on May 20, 2004, HPD brought suit in State court against Karen Johnson, the Head Officer of Gates Patchen HDFC, based on the terms of the LDA that was filed as part of the original conveyance by the City in 1972. HPD obtained a preliminary injunction from the court prohibiting Johnson from making any transactions with respect to Gates Patchen until arguments are heard at a later date on the LDA.
 On May 21, 2004, Fakiris went back to federal court and claimed he would accept the refund from HUD if he was compensated approximately $40,000 for being inconvenienced.

Thus, the current federal status of the Gates Patchen Apartments is that the entire foreclosure process must start all over, with the owner getting a new twenty-one day period to challenge the foreclosure.
 If Johnson, the principal owner, cannot substantiate why HUD should not seize the property through foreclosure within this timeframe, HUD will schedule another date for a public auction of Gates Patchen (with at least 60 days notice).
 Furthermore, HUD did state publicly when they first accepted the payment that “it was their intention to turn the building over to the city” but “the owner” paid off the mortgage.”
 


C. The Mohegan Apartments


It was recently reported that the Mohegan Apartments at 2103-2115 Mohegan Avenue in the Bronx represents the first project-based Section 8 property in the Bronx to opt out of the Section 8 Program.
 This property is one out of more than one hundred properties with project-based Section 8 contracts that expired in the Bronx in 2003, “placing 15,563 units under year-to-year agreements,” after which time landlords can opt out of the Program and begin to charge market-rate rents. The tenants at the Mohegan Apartments received letters on April 1, 2004, informing them that their rents were going to triple in May. The management company for the Mohegan Apartments, Penson Corporation, at first would not accept enhanced vouchers from NYCHA because the subsidy offered was too low.
 However, after weeks of negotiations, Penson finally agreed to accept the enhanced vouchers but only for “one year.”
 

X. CONCLUSION


This document has explored the current crisis that Section 8 tenants face in New York City.  It also has raised possible solutions to this problem that can be implemented at the local level.  A priority of the City Council is to explore means of preventing the erosion of affordable housing in the City.  The loss of tens of thousands of affordable units is something that the City simply cannot withstand at this time.  Real estate and rental prices in New York City are at an all time high and hundreds of thousands of residents in the City are currently waiting on lists, hoping to acquire an affordable unit.  The Bush Administration’s attempt to phase out Section 8 means that tens of thousands of additional New Yorkers will be looking for a place to live and many of them will inevitably end up in our already overcrowded homeless shelter system.  Today, the Subcommittee on Public Housing looks forward to hearing testimony from HPD and NYCHA, tenants and their advocates on steps the Council can take to save the remaining stock of Section 8 units in the City as affordable housing.
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� It was recently reported that the average cost of an enhanced voucher in New York City is $1,653 (per month) which is three times the average monthly cost of a normal voucher. See Sard and Fisher, New HUD Policy Will Force Immediate Cuts in Housing Voucher Assistance for Low-Income Families, Center on Budget and Policy Priorities, at � HYPERLINK "http://www.cbpp.org/4-26-04hous.pdf" ��http://www.cbpp.org/4-26-04hous.pdf�, April 26,2004.


� See DeFlippis at Note 18 supra. In this case the voucher loses its enhanced value and becomes a normal voucher.


� See Bloomberg Administration’s Washington D.C. Office’s Housing Agenda for FY 2005.


� Memorandum from Beverly Miller, Director, Office of Multifamily Asset Management, HUD, to all Owners, Agents and Contract Administrators, Performance Based Contract Administrators, Rural Housing Service, dated January 16, 2004.  


� See Pub. L. No. 107-73, section 212 (Nov. 26, 2001) (for FY 2002) and Pub L. No. 108-199, div. G, title 11, section 212, 118 Stat. 393 (for FY 2004) 


� See 12 USCA 1701z-11(i).


� Telephone interview with Dina Levy, organizer for UHAB, April 26, 2004; See also GAO report at Note 49 infra.


� One good example of this is a complex in the Bronx called the Pueblo de Mayaguez. See Tom Robbins, After Neighbor Turnaround, HUD Seeks to Cash Out - The New Bronx Market, Citystate, September 25-30, 2003.  The new owner who acquired the building because he had the highest bid had over 1400 outstanding code violations on his other properties in the City. 


� See National Housing Law Project (NHLP), Renewals – Four Options for Renewal of Expiring Section 8 Contracts, at � HYPERLINK "http://www.nhlp.org/html/pres/renewals/index.htm" ��http://www.nhlp.org/html/pres/renewals/index.htm�. The NHLP and their Staff Attorney, Jim Grow, are considered foremost experts in this field, so for the purpose of simplicity and the fact that federal law changes every year on this subject, the renewal options listed above are summarized from the NHLP’s website. Every renewal option listed above, however, can be found in HUD’s Section 8 Renewal Policy that also is currently being revised. See Note 29 infra. 


� See Id at � HYPERLINK "http://www.nhlp.org/html/pres/renewals/index.htm" ��http://www.nhlp.org/html/pres/renewals/index.htm� 


� See HUD’s Section 8 Renewal Policy - Guidance for the Renewal of Project-Based Section 8 Contracts at HUD’s website, as of April 29, 2004, � HYPERLINK "http://www.hud.gov/offices/hsg/mfh/exp/guide/s8renew.pdf" ��http://www.hud.gov/offices/hsg/mfh/exp/guide/s8renew.pdf�. 


� It is also apparent that Congress has not provided much help in preserving federally assisted affordable housing. In 1998, Congress chose entirely to cease funding for the Low-Income Housing Preservation and Resident Homeownership Act of 1990 (LIHPRA), and this law (codified at 12 USC 4010 et., seq.) has not been repealed and remains active “because many owners executed preservation plans pursuant to its terms” that are still alive today. Moreover, since 1998, federal funding for preservation has been limited to providing enhanced vouchers. See NHLP website at � HYPERLINK "http://www.nhlp.org/html/pres/index.cfm#1" ��http://www.nhlp.org/html/pres/index.cfm#1�.  According to Jim Grow of the NHLP, “The central irony of federal preservation policy is that, without preserving housing, the federal government is still paying for the cost of preserving much of the housing by supporting new ‘market rents’ through the Enhanced Voucher Program.” See Note 8 supra.  


� See HUD’s Section 8 Renewal Policy at Note 29 supra.


� See Id.


� See NHLP website at Note 27 supra. 


� See 10/9/02 Cong. Testimony, by James R. Grow, Staff Attorney for NHLP at Note 8 supra.


� See Memorandum from Beverly Miller at Note 22 supra.	


� Again, these vouchers pay the difference between 30% of a tenant’s household income and the market rate rent for qualifying tenants after their unit leaves the Section 8 program.


� See 10/9/02 Cong. Testimony, by James R. Grow, at Note 8 supra, citing the Multifamily Housing Property Disposition Reform Act of 1994; See also 12 USCA 1701z-11.


� See Id.


� Id, citing, Pub. L. No. 104-19, 109 stat. 194, 233 (1995). 


� Id.


� Id, citing 12 USCA 1715z-11a(a)


� See 42 USCA 1437f


� See 10/9/02 Cong. Testimony, by James R. Grow, at Note 8 supra.


� Id, citing Pub. L. No. 106-74, Section 531, 113 Stat 1110 (1999).


� Id.


� Id, citing Pub. L. No. 105-65, Section536, 111 Stat. 1409 (1997).


� See e-mail interview with Jim Grow, Staff Attorney for NHLP, April 30, 2004.


� See 10/9/02 Cong. Testimony, by James R. Grow at Note 8 supra, citing Pub. L. No. 107-116, 115 Stat. 2220 (Jan 10, 2002). One of the provisions in this law requires HUD to ensure that ‘the rents being offered owners to stay in the Section 8 Program are comparable to the ‘Enhanced Voucher’ rents supported by PHAs and federal subsidies when they opt out” of the Program. As of today, HUD has not implemented this policy. See interview with Jim Grow at Note 47 supra.


� See United States General Accounting Office (GAO) Report, “Multifamily Housing: More Accessible HUD Data Could Help Efforts to Preserve Housing for Low-Income Tenants,” GAO-04-20, issued January 2004 to Congress but released to the public on February 23, 2004.


� See 42 USC 1437f(c)(8).


� See Pub. L. No. 105-276, Section 219, 12 Stat. 2461, 248l (October 21, 1998).


� See 12 USCA 1701z-11; See also 24 CFR 290.11


� Under 12 USCA 1701z-11(i), HUD is required to “notify the appropriate unit of general local government…” no more than 30 days after “acquiring title to a multifamily housing project” of their “exclusive right under this subsection to make a bona fide offer to purchase the project.”


� See National Housing Trust, State and Local Housing Preservation Initiatives, working paper, April 21, 2004, at � HYPERLINK "http://www.nhtinc.org/documents/State_Pres.pdf" ��http://www.nhtinc.org/documents/State_Pres.pdf�


� See NHLP website at � HYPERLINK "http://www.nhlp.org/html/pres/state/state_chart.htm" ��http://www.nhlp.org/html/pres/state/state_chart.htm�


� See Housing and Development Reporter (HDR), April 26, 2004 at page 265.


� See Notes 51-53 supra.


� See 12 USCA 1701z-11(i) at Note 53 supra.  


� See May 3, 2004, hearing transcript on Res. No. 289-2004.


� See NHT’s written testimony at Note 11 supra.


�See Plaintiff’s complaint, in Morris v. Jackson, Eastern District, NY, CV 04-1913, filed May 12, 2004.


� See Id.


� See Id.


� See Robert Neuwirth, Auction Off, Trouble On: Bed-Stuy Tenants in Danger, Citylimits, May 10, 2004


� See Telephone interview with Dina Levy of UHAB, May 20, 2004.


� See Neuwirth at Note 64 supra.


� See Id.


� The spokesman from HUD also proclaimed that the owner did sign off on an agreement with HUD requiring the units in the complex to remain affordable. Under this agreement, “tenants would have to make less than 95% of median income in the New York area, or about $58,900. Assuming a tenant pays approximately 30% of income on rent, new rents on the building could be over $1,600 a month. Current rents…run from $565 for a studio to $925 for a four-bedroom apartment, including tenant payments and government subsidies.” See Id.


� See Adam Lisberg, Bed-Stuy tenants lose bid to buy bldg, NY Daily News, May 16, 2004.


� See Id.


� See Telephone interview with Dina Levy of UHAB, May 18, 2004.


� See Lisberg at Note 69 supra.


� See Telephone interview with Dina Levy of UHAB, May 18, 2004.


� See Telephone interview with Dina Levy of UHAB, May 20, 2004.


� See Id.


� See Telephone interview with Dina Levy of UHAB, May 21, 2004.


� See Id.


� See Id.


� See Lisberg at Note 69 supra.


� See Bill Egbert, Reeling over rents, NY Daily News, May 23, 2004.


� See Id.


� See Id.
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