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I. Introduction
On December 3, 2018, the Committee on Standards and Ethics, chaired by Council Member Steven Matteo, will hold a first hearing on Int. No. 1272-2018, in relation to amending reporting and donor disclosure requirements for organizations affiliated with elected officials.
II. Background
Campaign for One New York

In 2013, then-candidate Bill de Blasio made the proposal for universal pre-kindergarten one of the central issues of his campaign for Mayor. After winning the election, but before taking office, he announced “a grassroots campaign” that would be “an extraordinary effort, to ensure that this legislation is passed in Albany.”
 That campaign was then called “UPKNYC,” although its name was later changed to Campaign for One New York (“CONY”), and it was incorporated in New York State as a 501(c)(4) tax-exempt organization on December 12, 2013.

CONY did not register as a political committee with the New York State Board of Elections, but did file as a lobbyist with the New York State Joint Commission on Public Ethics.
 While CONY is the best known such organization, in May 2015 ‘The Progressive Agenda to Combat Income Inequality’ was launched by CONY as its own 501(c)(4) and in February 2016 ‘United for Affordable NYC’ was also incorporated as a 501(c)(4) with CONY being a significant source of its funding.

According to the Campaign Finance Board, many of the contributions received by CONY “greatly exceeded the [campaign] contribution limits and/or were from sources that [would have been] prohibited from contributing to campaigns. Contributions have included hundreds of thousands of dollars from entities with business before the City, at least $1.3 million from unions, and more than $1 million from real estate interests. [Campaign for One New York] has also reported that it paid $500,000 to BerlinRosen, $284,000 to Hilltop Public Solutions (“Hilltop”), $325,000 to Greenberg Quinlan Rosner Research (“Greenberg”) and $1.4 million to AKPD Message and Media (“AKPD”), all companies with ties to Mr. de Blasio and his 2013 mayoral campaign (“the 2013 Campaign”).”
 And, Mayor de Blasio was described as actively engaging in fundraising on behalf of CONY, as well as attending its meetings.


Among CONY’s efforts were public communications featuring Mayor de Blasio’s name or image. These included messages on social media platforms, three of seven videos created by CONY that featured either the Mayor or his wife, and over 200,000 robocalls that offered “some breaking news about Mayor de Blasio’s game-changing plan” for universal pre-kindergarten and stated that the NYS Assembly had just agreed to fund the Mayor’s plan, then thanked the Assembly for its leadership. Additionally, CONY paid for a mailer to homes in Brooklyn concerning Long Island College Hospital, the redevelopment of which was a distinct issue from universal pre-kindergarten, in which a Carroll Gardens resident states “I was asked by Mayor de Blasio to share my views on what this means for families in Cobble Hill, Carroll Gardens, Brooklyn Heights, Boerum Hill, downtown Brooklyn and Red Hook… The outcome is much better than we expected.”
 United for Affordable NYC similarly featured Mayor de Blasio in its communications.

On February 22, 2016, Common Cause/NY sent a letter to the Campaign Finance Board and the Conflicts of Interest Board expressing its belief that the establishment, solicitation of funds, and transfer of funds between CONY and United for Affordable NYC, were violations of the City’s campaign finance laws and conflict of interest laws.
 


On July 6, 2016 the Campaign Finance Board (“CFB”) issued Final Board Determination 2016-1, in the matter of Campaign for One New York and United for Affordable NYC, which addressed the complaint made by Common Cause/NY as well as the CFB’s own investigation, and Advisory Opinion 2016-1, to provide guidance for candidates about cooperating with groups that make expenditures for issue advocacy. In their determination, the CFB pointed out that CONY was established by the Mayor to support and promote his policy agenda, was run by his closest advisors, and staffed by personnel and consultants from his 2013 campaign, but their role was to determine if the expenditures made by CONY were in connection with the Mayor’s 2017 re-election campaign. Ultimately, the CFB decided that, to the extent current law and the CFB’s jurisdiction permitted them to consider the issue, the public communications spending that occurred in 2014, in support of universal pre-kindergarten, was not technically “in connection” with the 2017 re-election campaign, with the timing being a heavily weighted factor. Had such communications and spending occurred in an election year, then such communications would have been presumed to be related to the candidate’s campaign. Yet, the CFB also stated that it would monitor if goods and services provided to and paid for by CONY end up benefiting the 2017 campaign, and did not consider that matter closed.
 

The CFB also called on the City Council “to pass legislation to close this loophole and amend the law to more closely regulate fundraising by elected officials and their agents for non-profit organizations, especially 501(c)(4) entities. In addition to placing clear limits on fundraising solicitations, any reform should include comprehensive public disclosure, and audits to ensure the disclosure is complete and accurate. The financial reporting we have seen to date does not meet this standard. The Campaign for One New York does not make its contributions or expenditures available for public viewing online.”

In March of 2016, CONY announced that it would disband 
 despite having continued to raise and spend money up until February of 2016, reaching a total of $4.4 million raised during its existence, the majority of which was found by POLITICO New York to be from donors either with business before or labor contracts with the City.
 

Local Law 181 of 2016


In 2016, in response to the above described events, the City Council passed Local Law 181 of 2016, in relation to conflicts of interest and organizations affiliated with elected officials.
 That law created donor disclosure requirements for organizations closely affiliated with, or controlled by, elected officials or their agents. The disclosure requirements apply to all such organizations, whether or not they engage in elected official communications. The law also established restrictions on fundraising above $400 per year from people who do business with the City, which apply to those organizations that spend 10% or more of their budget on elected official communications. Organizations that are only required to file disclosure reports under the law are generally referred to as ‘unrestricted organizations,’ while those that are engaging in elected official communications and so have additional restrictions placed on their operations are generally referred to as ‘restricted organizations.’


The Conflicts of Interest Board (“COIB”), which was charged with implementing Local Law 181, has previously required reporting and public disclosure on fundraising for ‘City affiliated’ not-for-profits, pursuant to Advisory Opinion 2003-4. Pursuant to that opinion, in relevant part, all City offices and agencies are required to report twice a year all donations received by a not-for-profit entity affiliated with that office or agency which exceed $5,000 in aggregate value from a single donor.
 The names of donors are required to be disclosed pursuant to AO 2003-4, albeit with some provision for anonymity where security, public safety or confidentiality concerns may warrant precluding such disclosure.


Although Local Law 181 and AO 2003-4 are distinct, and the former was not meant to necessarily supplant the latter, by their similar subject and focus it could be expected that there would be some overlap in the organizations covered by the two. However, Local Law 181 established its own specific criteria for inclusion and it is possible that an organization might be considered affiliated for the purposes of one, but not for the other. 


Additionally, Local Law 181’s reporting requirements are similar but distinct from those of AO 2003-4. While Local Law 181 requires reporting on donations, the threshold minimums are lower with any donation above $1,000 required to be reported as well as any donation of any amount from a person doing business with the City.
 However, in order to determine if a donor is doing business with the City, an organization would need to check every donor for every donation received. Organizations with large quantities of smaller donations, such as those thatutilize collection boxes or membership programs, might have difficulty complying with the law as written. And, such smaller donations, as they are unlikely to be particularly influential, are not of the kind, described above, that raised such concerns that led to the passage of Local Law 181. 

Additionally, in interpreting the law, COIB passed a rule setting forth the steps that would be required for organizations to follow in order to determine if a donor is doing business with the City, including: 1) checking the name of the donor against the City’s Doing Business Database, both at time of donation and 180 days after; 2) consulting the organization’s records, including prior donor written submissions, to determine if the donor was a household member of a person in the City’s Doing Business Database, 3) consulting the organizations affiliated elected official or agent, each board member of the organization, and each principal officer of the organization, to see if any of them believe the donor is a household member of a person listed the Doing Business Database, and 4) requesting the names of spouses or partners from donors so such names can be checked in the database as well.
 This elaborate process, that each organization is required to follow for each donation, stands in somewhat stark comparison to the process followed by the Campaign Finance Board, wherein it simply performs a factual check of each campaign contributor to determine if they are in the database.

As a result, concerns have been raised by unrestricted organizations that Local Law 181’s reporting requirements are unduly administratively burdensome and difficult to implement in practice. 
III. Legislative Analysis
Int. No. 1272-2018

Int. No. 1272-2018, in relation to amending reporting and donor disclosure requirements for organizations affiliated with elected officials, would amend the requirements codified by Local Law 181 of 2016 in several ways.
First, the bill would amend the existing law’s single reporting requirement, applicable to both unrestricted and restricted organizations, into separate reporting requirements for each. 
Second, the reporting requirement for restricted organizations would be largely similar to the existing reporting requirement, with a few exceptions. It would remove language about reporting if the organization ‘knows’ if a donor had business dealings with the City and replace it with a more straight-forward requirement to report on any donations from a person or persons with business dealings with the City on the date of such donation, or within 180 days thereafter. It would clarify that reporting on donations in excess of $1,000 is meant to include where the aggregate value of all donations from a donor in that calendar year exceeds that amount. It would also remove the requirement to provide a certification regarding ‘elected official communications’ since every organization reporting under this requirement would already, by definition, be engaging in elected official communications and such a certification requirement would be moot. 

Third, a new reporting requirement for unrestricted organizations would be established. Such report would require the name of the organization, the name or names of the elected official or agent with whom the organization is affiliated, the names of the principal officers and board members of the organization, whether such organization has tax-exempt status, the website of the organization (if any), a certification that the organization did not spent at least 10% of its expenditures on elected official communications, and several new requirements regarding donations. 

Instead of the prior donor reporting requirements, unrestricted organizations would now only have to report donations in excess of an aggregate reasonable value of $5,000. It should be noted that this amount is the same threshold as is required currently under AO 2003-4, discussed above. For such donations, organizations would be required to request, on a donation form, whether the donor is the spouse, domestic partner, unemancipated child or parent of a person with business dealings with the City, and to relay such information as part of their report. However, organizations would not be responsible for checking or verifying such information, as reported by the donors. Further, the unrestricted organizations would no longer be required to determine if their donors have business dealings with the City. Instead, such check would be performed by the Conflicts of Interest Board upon receiving such reports, similar to what the Campaign Finance Board currently does upon receiving campaign contribution disclosure reports. However, if an organization wishes to accept a donation from a person that does not wish to have their identity made public, then the organization would be required to check if the person has business dealings with the City on the date of donation, or 180 days after such date, and to report such information.
Finally, the bill would require the Conflicts of Interest Board to post the information from such reports to its website in a machine readable format that permits automated processing.
The law would go into effect on January 1, 2019, provided that if it becomes law after such date then it would be deemed retroactive to such date, and some of the information required to be reported pursuant to the law would not be required to be included in the reports due by August 1, 2019.
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By Council Members Grodenchik and Levine
A LOCAL LAW

To amend the administrative code of the city of New York, in relation to amending reporting and donor disclosure requirements for organizations affiliated with elected officials
Be it enacted by the Council as follows:
Section 1. Section 3-902 of the administrative code of the city of New York, as amended by local law number 181 for the year 2016, is amended to read as follows:
§ 3-902 Reporting and donor disclosure for organizations affiliated with elected officials.
a. All organizations affiliated with an elected official that spend or reasonably expect to spend at least 10% of their expenditures in the current or next calendar year on the production or dissemination of elected official communications shall report to the conflicts of interest board annually by August 1, in a manner determined by the conflicts of interest board by rule. Such report shall [include] list:

1. the name of the organization;

2. the name or names of the elected official, or of any agent of such a person or appointee serving at the pleasure of such elected official, who is affiliated with the organization;

3. the names of the principal officers and board members of the organization;

4. whether the organization has tax-exempt status pursuant to the internal revenue code and, if so, the section of such code that grants such status;

5. the website address of the organization, if any;

6. the names of any [people who such organization knows had business dealings with the city on the date of such donation, or who were added to the doing business database within 180 days after the receipt of such donation,] persons who made a donation to the organization during the previous calendar year, if any, who were persons with business dealings with the city on the date of such donation or became persons with business dealings with the city within 180 days after the receipt of such donation, and the city and state of residence, dates of donation, and value of donation of any such [people] persons;

7. the names of any other individuals who, or any entity that, made a donation or donations with [a] an aggregate reasonable value of $1,000 or more to the organization during the previous calendar year, if any, and the city and state of residence or state of incorporation as applicable, dates of donation, and value of donation of any such individuals or entities;

8. an accounting of the expenditures of the organization during the previous calendar year on the production or dissemination of elected official communications, in a manner and form determined by the conflicts of interest board; and

9. [for an organization affiliated with an elected official that did not spend or reasonably expect to spend at least 10% of their expenditures in the previous or current calendar year on elected official communications, a certification that they did not do so; and

10.] any other information required to be included by the conflicts of interest board.

b. All organizations affiliated with an elected official that did not spend or do not reasonably expect to spend at least 10% of their expenditures in the previous or current calendar year on the production or dissemination of elected official communications shall report to the conflicts of interest board annually by August 1, in a manner determined by the conflicts of interest board by rule. Such report shall list:

1. the name of the organization;

2. the name or names of the elected official, or of any agent of such a person or appointee serving at the pleasure of such elected official, who is affiliated with the organization;

3. the names of the principal officers and board members of the organization;

4. whether the organization has tax-exempt status pursuant to the internal revenue code and, if so, the section of such code that grants such status;

5. the website address of the organization, if any;

6. except for donations covered by paragraph 8 of this subdivision, the names of any persons who, or any entities that, made a donation or donations with an aggregate reasonable value of $5,000 or more to such organization during the previous calendar year, if any, and the city and state of residence or state of incorporation as applicable, dates of donation, and value of donation of any such persons or entities;

7. except for donations covered by paragraph 8 of this subdivision, and where provided by a person who made a donation or donations with an aggregate reasonable value of $5,000 or more to such organization during the previous calendar year, whether such person was the spouse, domestic partner, unemancipated child or parent of a person with  business dealings with the city, and the name of such person with business dealings with the city, which information shall be requested by such organization on a donation form; 

8. the number of donations from donors who do not wish to have their identity made public with an aggregate reasonable value of $5,000 or more made to such organization during the previous calendar year, if any, and the amount of each such donation, by a donor who was a person with business dealings with the city on the date of the donation or became a person with business dealings with the city within 180 days after the receipt of the donation. For purposes of this paragraph, the organization shall check the doing business database to determine whether a donor who does not wish to have their identity made public was a person with business dealings with the city on the date of the donation or became a person with business dealings with the city within 180 days after the receipt of such donation; and 

9. a certification that the organization did not spend or does not reasonably expect to spend at least 10% of its expenditures in the previous or current calendar year on the production or dissemination of elected official communications.

c. Upon receipt of the report required by subdivision b of this section, the conflicts of interest board shall determine whether any donor listed pursuant to paragraph 6, or any person with business dealings with the city listed pursuant to paragraph 7, of such subdivision was a person with business dealings with the city on the date of the donation or became a person with business dealings with the city within 180 days after the receipt of the donation.

d. The conflicts of interest board shall maintain and regularly update a list on its website, in a machine readable format that permits automated processing, of all organizations that reported, and all donor information disclosed, to such board pursuant to this section, provided however that the conflicts of interest board may determine that disclosure of donors shall not be made public if, based upon a review of the relevant facts presented by the reporting entity, such disclosure may cause harm, threats, harassment, or reprisals to the donor, or to individuals or property affiliated with the donor. The reporting entity may appeal the board’s determination in New York [State] state supreme court pursuant to article 78 of the civil practice law and rules. The conflicts of interest board shall not post the names of donors that are the subject of such appeal pending a final judicial determination.

[c.] e. Donor written submissions received pursuant to section 3-903 shall be retained by the inquiring organization for at least three years from the date of receipt.

§ 2. This local law takes effect on January 1, 2019, provided that the information required to be reported under paragraph 7 of subdivision b of section 3-902 of the administrative code of the city of New York, as added by section one of this local law, shall not be listed in the report required under subdivision b of section 3-902 of the administrative code of the city of New York, as added by section one of this local law, that is due by August 1, 2019, and provided further that if this local law becomes law after January 1, 2019, it is retroactive to and deemed to have been in effect as of January 1, 2019.
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