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  THE COUNCIL

Report of the Governmental Affairs Division

Marcel Van Ooyen, Legislative Director

COMMITTEE ON PUBLIC SAFETY

 Peter F. Vallone Jr., Chair

December 12, 2005

PROPOSED INT.

NO. 663-A: 
By Council Members Katz, Vallone Jr., Oddo, Addabbo Jr., Comrie, Fidler, Foster, Gennaro, Gentile, James, Koppell, Liu, McMahon, Monserrate, Nelson, Stewart, Sears, Gonzalez and Gallagher

TITLE:
To amend the administrative code of the city of New York, in relation to mandating community service for certain graffiti offenses

I. New York City Anti-Graffiti Laws


It is illegal under New York City law to deface any property by writing, painting or drawing any inscription, figure or mark or affix, attach or place by whatever means a sticker or decal of any type without permission of the owner of the property.
  It is also illegal to carry an aerosol spray paint can, indelible marker or etching acid into a public building with the intent to make graffiti.
  It is further illegal under New York City law to sell or offer to sell an aerosol spray paint can, broad tipped indelible marker or etching acid to any person under eighteen years of age.
  Such items must be behind the counter in a locked display case and available to customers only with the assistance of store employees.

The making of graffiti, or the sale of an aerosol spray paint can, indelible marker or etching acid to a minor, is a class B misdemeanor “punishable by a fine of not more than five hundred dollars or imprisonment of not more than three months, or both.”
 Further, any “person who has been previously convicted of violating the provisions of this section shall be guilty of a class A misdemeanor punishable by a fine of not more than one thousand dollars or imprisonment of not more than one year, or both.”
  Retailers that do not properly display spray paint, broad tipped indelible markers or etching acid are liable for civil penalties of not more than five hundred dollars for each violation, and up to one thousand dollars if they have been previously convicted of violating this section.

Administrative Code § 10-117.2 provides that the Mayor may offer a reward of up to $500 to any person who provides information leading to the apprehension, prosecution or conviction of a person for graffiti crimes. 

II. New York State Anti-Graffiti Laws 

Under New York State law, no person “shall make graffiti of any type on any building, public or private, or any other property real or personal owned by any person, firm or corporation or any public agency or instrumentality, without the express permission of the owner or operator of said property.”
 Graffiti is defined as the “etching, painting, covering, drawing upon or otherwise placing of a mark upon public or private property with intent to damage such property.”
  It is also illegal under New York State law to possess graffiti instruments “under circumstances evincing an intent to use [them] in order to damage” property.

In addition, under § 145.00 of the Penal Law, it is a misdemeanor to intentionally damage property of another person or recklessly damage property of another person in an amount exceeding $250. It is a felony under Penal Law § 145.05 for a person to intentionally damage property of another person in an amount exceeding $250.

Furthermore, Penal Law § 60.28, with regard to a person convicted of a graffiti offense, or an attempt to commit such offense, allows the sentencing court, where appropriate, to “include as a condition of such sentence the defendant's successful participation in a graffiti removal program pursuant to paragraph (h) of subdivision two of section 65.10 of the penal law.”

III. Provisions of Int. No. 663-A

Mirroring the provisions of Penal Law § 60.29, Proposed Intro 663-A reads:

“When a person is convicted of an offense defined in subdivision a or b of this section [making graffiti or possessing graffiti instruments], or of an attempt to commit such offense, and the sentence imposed by the court for such conviction includes a sentence of probation or conditional discharge, the court shall, where appropriate, include as a condition of such sentence the defendant's successful participation in a graffiti removal program pursuant to paragraph (h) of subdivision two of section 65.10 of the penal law.” 

This local law shall take effect immediately.

Proposed Int. No. 663-A

By Council Members Katz, Vallone Jr., Oddo, Addabbo Jr., Comrie, Fidler, Foster, Gennaro, Gentile, James, Koppell, Liu, McMahon, Monserrate, Nelson, Stewart, Sears, Gonzalez and Gallagher

A LOCAL LAW

..Title

To amend the administrative code of the city of New York, in relation to community service for certain graffiti offenses.

..Body

Be it enacted by the Council as follows:
Section 1.  Subdivision f of section 10-117 of the administrative code of the city of New

York, as amended by local law number 5 for the year 2003, is amended to read as follows:

f.
Any person who violates the provisions of this section shall be guilty of a class B misdemeanor punishable by a fine of not more than five hundred dollars or imprisonment of not more than three months, or both. Any person who has been previously convicted of violating the provisions of this section shall be guilty of a class A misdemeanor punishable by a fine of not more than one thousand dollars or imprisonment of not more than one year, or both. When a person is convicted of an offense defined in subdivision a or b of this section, or of an attempt to commit such offense, and the sentence imposed by the court for such conviction includes a sentence of probation or conditional discharge, the court shall, where appropriate, include as a condition of such sentence the defendant's successful participation in a graffiti removal program pursuant to paragraph (h) of subdivision two of section 65.10 of the penal law. 

§2.
This local law shall take effect immediately.
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