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I. INTRODUCTION 
On October 16, 2017 the Committee on Public Safety, chaired by Council Member Vanessa Gibson, will hold a vote on Int. No. 1569-A, a local law to amend the administrative code of the City of New York, in relation to prohibiting disorderly conduct. The Committee previously held a hearing on Proposed Int. No. 1569 on April 26, 2017 where members of the NYPD and the public provided testimony. 

II. BACKGROUND 

There are three basic levels of offenses in New York that are handled through the criminal court system: felonies, misdemeanors, and violations.
 Only felonies and misdemeanors are classified as crimes
 and carry the penalty of a permanent criminal record;
 however, violations are processed exclusively in criminal courts.
 A misdemeanor carries a possible penalty of 15 days or more in jail,
 but a violation may involve a sentence of either a fine or jail.

The City has the authority to create misdemeanors or violations, as well as offenses that carry a civil penalty, which are purely monetary.
 These penalties are imposed in an entirely different manner than those processed in criminal court. In fact, because civil penalties are independent from those imposed in criminal court, an individual may be liable simultaneously in civil and criminal courts without violating the principles of double jeopardy.

Disorderly Conduct

According the State’s Division of Criminal Justice Services, there were a total of 622,084 convictions for disorderly conduct for fingerprintable offenses between 2006 and 2015, for an average of 62,208 per year.
 Fingerprintable offenses are those cases in which a defendant is charged with a misdemeanor or felony under State law,
 meaning that these convictions were only for those cases in which the defendant was originally charged with a more serious offense and was convicted—almost universally through a plea bargain—of a lesser, non-criminal offense.
 This does not include summonses, which are not fingerprintable, and for which a total of 682,302 were issued charging disorderly conduct between 2007 and 2015.
 A study of 11 years of summons outcomes conducted by the John Jay College of Criminal Justice found that 21% of those issued summonses are ultimately convicted, which would mean that approximately 143,283 people were convicted of disorderly conduct in summons court between 2007 and 2015, or an average of 15,920 per year. 

The proposed legislation would create a Disorderly Behavior offense in the Administrative Code, which may be punishable criminally by no more than five days imprisonment, or a fine of $200. The offense also carries a civil penalty and individuals found in violation of the Disorderly Behavior provisions shall be liable for up to $75, which may be recoverable in a proceeding before the office of administrative trials and hearings. The Disorderly Behavior charge would serve as tool that law enforcement, prosecutors, and judges may use to ensure that penalties are proportional to the offense and do not trigger adverse collateral consequences, including immigration consequences for foreign-born defendants.

III. ANALYSIS AND AMENDMENTS TO 1569-A 

Section 1 of Int. No. 1569-A would add a section 10-177 to the Code creating a violation of behavior that when, with the intent to cause public inconvenience, annoyance or alarm, or recklessly or with criminal negligence creates the risk of: 
Engages in fighting or in violent, tumultuous or threatening behavior; 

2. Makes unreasonable noise;

3. In a public place, uses abusive or obscene language, or makes an obscene gesture; 

4. Without lawful authority, disturbs any lawful assembly or meeting of persons; 

5. Obstructs vehicular or pedestrian traffic; 

6. Congregates with other persons in a public place and refuses to comply with a lawful order of the police to disperse; or

7. Creates a hazardous or physically offensive condition by any act which serves no legitimate purpose. 

The offense would carry a possible criminal penalty of imprisonment of up to five days or a fine of up to $200, as well as a possible civil penalty of up to $75.  The prior version of the bill allowed for restitution in the amount of $1000.  The current version deleted restitution as a possible penalty.  
Section two would provide that the law takes effect immediately.
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A LOCAL LAW

To amend the administrative code of the city of New York, in relation to prohibiting disorderly behavior
 

Be it enacted by the Council as follows:
Section 1.  The administrative code of the city of New York is amended by adding a new section 10-177 to read as follows:   
10-177 Disorderly behavior. a. Prohibition. A person is guilty of disorderly behavior when, with intent to cause public inconvenience, annoyance or alarm, or recklessly or with criminal negligence creating a risk thereof, such person:

1. Engages in fighting or in violent, tumultuous or threatening behavior; 

2. Makes unreasonable noise; 

3. In a public place, uses abusive or obscene language, or makes an obscene gesture; 

4. Without lawful authority, disturbs any lawful assembly or meeting of persons; 

5. Obstructs vehicular or pedestrian traffic; 

6. Congregates with other persons in a public place and refuses to comply with a lawful order of the police to disperse; or

7. Creates a hazardous or physically offensive condition by any act which serves no legitimate purpose.

b. Criminal penalty. The violation of subdivision a of this section constitutes an offense punishable by imprisonment of up to 5 days or a fine of up to 200 dollars.

c. Civil penalty. Any person who violates subdivision a of this section shall be liable for a civil penalty of up to 75 dollars, which may be recoverable in a proceeding before the office of administrative trials and hearings, pursuant to chapter 45-A of the charter.
§ 2. This local law takes effect immediately.
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� New York Penal Law § 10.00.


� Id. at § 10.00(6).


� New York Criminal Procedure Law, Article 160.


� New York City Criminal Court Act, Article III; New York State Constitution, Article VI.


� New York Penal Law § 10.00(4).


� Id. at § 10.00(1).


� New York Municipal Home Rule Act § 10.


� E.g., Rex Trailer Co. v. United States, 350 U.S. 148 (1956).


� Immigrant Defense Project, New York’s Low DACA Approval Rate (2016), citing statistics provided directly by the New York State Division of Criminal Justice Services, on file with staff.


� New York Criminal Procedure Law § 160.10(1).


� In 2014, for all misdemeanors and non-indicted felonies, there was a total of 580 verdicts after trial and 172, 490 guilty pleas out of the total of 359,475 arraigned cases, for a total percentage of trials of just over .3%. Criminal Court of the City of New York, Annual Report 2014 (Jun. 2015), available at � HYPERLINK "http://www.courts.state.ny.us/COURTS/nyc/criminal/cc_annl_rpt_2014.pdf" �http://www.courts.state.ny.us/COURTS/nyc/criminal/cc_annl_rpt_2014.pdf�.  


� Immigrant Defense Project, supra note 86.
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