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I. INTRODUCTION
On October 13, 2020, the Committee on Consumer Affairs and Business Licensing, chaired by Council Member Cohen, will vote on Preconsidered Introduction Bill Number__-A (Preconsidered Int__-A), in relation to space heaters, the establishment of a permanent outdoor dining program, and to amend local law number 77 for the year 2020, in relation to the expiration of the outdoor dining program. The Committee previously heard testimony on this and other bills at a remote hearing on September 30, 2020. At this hearing, which was joint with the Committee on Transportation, testimony was received by the Department of Transportation (DOT), the Department of Consumer and Worker Protections (DCWP), business and trade associations, transportation advocates and other interested parties. This feedback informed the final version of the bill. 

II. BACKGROUND
In late December of 2019, a new virus, SARS-CoV-2, was detected in Wuhan, China and by January 30, 2020, the World Health Organization (WHO) declared that COVID-19, the disease caused by the SARS-CoV-2 virus, was now a Public Health Emergency of International Concern (PHEIC).[footnoteRef:1] As of October 9, 2020, COVID-19 has infected nearly 37 million people across 214 countries and territories, and has killed over one million people.[footnoteRef:2] In the United States alone, there have been more than 7.6 million infections and over 213,000 deaths.[footnoteRef:3] As of October 9, 2020, New York State has had over 470,000 infections and over 33,000 deaths, many of which took place in New York City.[footnoteRef:4] [1:  World Health Organization “Rolling updates on coronavirus disease (COVID-19)”, Updated April 18, 2020, available at: https://www.who.int/emergencies/diseases/novel-coronavirus-2019/events-as-they-happen .  ]  [2:  Worldometer “Countries where COVID-19 has spread”, Updated August 11, 2020 at 14:24 GMT, available at: https://www.worldometers.info/coronavirus/countries-where-coronavirus-has-spread/. ]  [3:  Johns Hopkins University of Medicine, Coronavirus Resource Center, updated September 23, 2020, available at: https://coronavirus.jhu.edu/.]  [4:  Johns Hopkins University of Medicine, Coronavirus Resource Center, “New York: State overview”, updated September 23, 2020, available at: https://coronavirus.jhu.edu/region/us/new-york. ] 

The progressive nature by which the virus spreads has caused governments across the globe to shut down businesses, schools, religious and cultural institutions, and mandate various levels of social isolation. While this has seemingly helped to limit the spread of the virus, stay-at-home orders have had a catastrophic impact on economic markets, in particular small businesses such as restaurants and bars, which only thrive through regular patronage from their customers. 
The Impact on Restaurants and Bars Amid the COVID-19 Crisis
	In New York, Governor Andrew Cuomo issued an executive order – New York State on PAUSE (PAUSE) – that closed all on-site, non-essential businesses, effective March 22, 2020, to help stop the spread of SARS-CoV-2.[footnoteRef:5] Restaurants and bars were permitted to operate statewide; however, they were only allowed to make sales through take-out and delivery.[footnoteRef:6]  [5:  Governor Andrew Cuomo “Governor Cuomo signs the ‘New York State on PAUSE’ executive order”, March 20, 2020, available at: https://www.governor.ny.gov/news/governor-cuomo-signs-new-york-state-pause-executiveorder ]  [6:  “Guidance for Determining Whether a Business Enterprise is Subject to a Workforce Reduction under Recent Executive Orders”, Empire State Development, https://esd.ny.gov/guidance-executive-order-2026 ] 

As New Yorkers stayed home to stop the spread of the virus, consumer spending declined in the City. While restaurants were open for take-out and delivery, they experienced drastic revenue declines. According to an April 2020 report from the New York State Restaurant Association, sales declined 79 percent in the first ten days of April compared to the same period in 2019, and New York State restaurants were expected to lose $3.6 billion in sales revenue in April alone.[footnoteRef:7] Just over half (51 percent) of all restaurants had been able to move their operations online, yet unemployment rates in this sector skyrocketed, as 80 percent of restaurant workers lost their jobs.[footnoteRef:8]  [7:  New York State Restaurant Association “Restaurant industry impact survey: New York State”, April, 2020, available at: https://www.nysra.org/uploads/1/2/1/3/121352550/restaurant_industry_impact_survey___new_york_state__2_.pdf  ]  [8:  Id.] 

The experiences of individual restaurant owners exemplify the challenges the industry faces to remain stable throughout the pandemic. For instance, business for all of the month of June at the Nugget Spot, a restaurant on East 14th Street in Manhattan, equaled “one good Thursday” before the pandemic.[footnoteRef:9] Meanwhile, Havana Central’s takeout and delivery business in Times Square equaled about three percent of its former revenue.[footnoteRef:10] Outdoor dining provided only a small boost to the restaurant industry, as revenue is up to ten percent of its pre-COVID total.[footnoteRef:11] According to Mark Fox, owner of The Ragtrader, a restaurant on 36th Street in the Garment District, 70 percent of his customer base were commuters on their way home from their jobs, 20 percent were tourists, and ten percent were those shopping at retail stores in the area.[footnoteRef:12] Notably, the number of commuters, tourists and those shopping has markedly declined during the pandemic. The future of this industry, after the impact of COVID-19 remains precarious and uncertain. According to Eater NY writer Tanay Warerkar, “This is definitely a life-altering situation for the restaurant industry in New York and I don’t think things will probably ever go back to the way they were, even though things may normalize to some extent.”[footnoteRef:13] [9:  Greg David “NYC restaurants struggle to stay open with loans – and time – running out”, The City, July 19, 2020, available at: https://www.thecity.nyc/2020/7/19/21330266/new-york-restaurants-closing-ppp-loans-food. ]  [10:  Id.]  [11:  Id.]  [12:  Id.]  [13:  Josh Russel, “New York City’s Iconic Restaurant Industry Struggles to Survive the Pandemic”, Courthouse News Service, May 31, 2020, available at: https://www.courthousenews.com/new-york-citys-iconic-restaurant-industry-struggles-to-survive-the-pandemic/  ] 

	Even as New York City has advanced through Governor Cuomo’s phased re-openings, restaurants continue to struggle. As restaurants have experienced drastic revenue declines, a majority of restaurant owners have been unable to pay their commercial rents. The Hospitality Alliance recently surveyed more than 450 New York City restaurants, bars and nightclubs about their rent obligations in August. The findings showed that 87 percent of respondents were unable to pay their full August rent and 34 percent were unable to pay any amount toward their rent burden.[footnoteRef:14] The survey also found that 90 percent of businesses were unable to renegotiate their lease agreements, which could explain why the percentage of those unable to pay full rent increased from 80 percent in June, to 83 percent in July and 87 percent in August.[footnoteRef:15] [14:  Hospitality Alliance “August rent report”, September 21, 2020, available at: https://www.thenycalliance.org/information/august-rent-report. ]  [15:  Id. ] 

	As restaurants continue to face challenges paying their fixed monthly expenses without their pre-COVID-19 revenues, many across the City have had to permanently close down. Although exact figures are difficult to calculate, according to an August 2020 report by the City Comptroller, 1,289 restaurants closed permanently between March 1 and July 10, 2020.[footnoteRef:16] These closures have affected restaurants of all sizes across the City, including Lucky Strike, a Soho “neighborhood institution,” and the four-story McDonald’s flagship store in Times Square.[footnoteRef:17] Iconic City restaurants that have been in business in their respective neighborhoods for many years have closed permanently, including: Sarabeth’s on the Upper East Side (20 years), the Copacabana (80 years), kosher deli Jay and Lloyd’s (28 years), La Caridad 78 (52 years) and the Irish Cottage (60 years).[footnoteRef:18]  [16:  New York City Comptroller Scott M. Stringer “Save Main Street: A Crash Program to Help Save NYC Small Businesses”, August 5, 2020, available at: https://comptroller.nyc.gov/wp-content/uploads/documents/Save_Main_Street_8_5_20.pdf, p. 8. ]  [17:  Eater Staff, “A Running List of NYC Restaurants That Have Permanently Closed during the COVID-19 Crisis”, Eater, NY, Updated August 27, 2020, https://ny.eater.com/2020/5/8/21248604/nyc-restaurant-closings-coronavirus; see also Nikko Duren, “NYC Restaurant Closings”, The Infatuation, September 21, 2020, available at:  https://www.theinfatuation.com/features/nyc-restaurant-closings.   ]  [18:  Id.] 

Even as phased reopenings continue, restaurants across the State are struggling. According to a survey of eateries by the NY State Restaurant Association (NYSRA), more than 60 percent of restaurants expect to close by the end of the year, unless they receive some form of financial assistance, with more than half saying they may have to close by November.[footnoteRef:19] Furthermore, barely ten percent of those surveyed by NYSRA felt that they would actually be profitable in the next six months.[footnoteRef:20]  [19:  New York State Restaurant Association State Restaurant Association Survey: Nearly Two-Thirds of New York’s Restaurants Likely to Close by Year’s End Without Government Support“, September 3, 2020, available at: https://www.nysra.org/uploads/1/2/1/3/121352550/state_restaurant_association_survey_results_090320.pdf.  ]  [20:  Id. ] 

As restaurants shut their doors, the livelihoods they generate for both the restaurant workers and business owners have disappeared. A May 2020 report from the New York City Independent Budget Office projected that a total of 115,000 leisure and hospitality jobs would be lost by October 2020,[footnoteRef:21] and that, even if distancing restrictions are relaxed, industries with “strong ties to tourism,” such as hospitality, would continue to lose jobs due to a decline in foreign tourists.[footnoteRef:22] The Partnership for New York City issued a report in July 2020 that classifies an estimated 679,000 accommodation and food service jobs as “vulnerable to loss”– the most of any sector in the city.[footnoteRef:23] Meanwhile, a report from the City Comptroller determined that 187,000 of the 758,000 private sector jobs that have been lost in the City through June came from the food services industry.[footnoteRef:24] [21:  New York City Independent Budget Office “Tumbling Tax Revenues, Shrinking Reserves, Growing Budget Gaps: New York City Faces Substantial Fiscal Challenges in the Weeks and Months Ahead”, May 2020, available at: https://ibo.nyc.ny.us/iboreports/tumbling-tax-revenues-shrinking-reserves-growing-budget-gaps-new-york-city-faces-substantial-fiscal-challenges-in-the-weeks-and-months-ahead-may-2020.pdf, p. 5. ]  [22:  Id, p. 6.]  [23:  “A Call for Action and Collaboration”, Partnership for New York City, July 2020, pg. 34, https://pfnyc.org/wp-content/uploads/2020/07/actionandcollaboration.pdf. See also McKinsey & Company, “Lives and livelihoods: Assessing the near-term impact of COVID-19 on US workers,” April 2, 2020, available at: https://www.mckinsey.com/industries/public-and-social-sector/our-insights/lives-and-livelihoods-assessing-the-near-term-impact-of-covid-19-on-us-workers (projecting that the food services industry has the highest number of vulnerable jobs nationwide – Exhibit 3).]  [24:  New York City Comptroller Scott M. Stringer “Save Main Street: A Crash Program to Help Save NYC Small Businesses”, August 5, 2020, available at: https://comptroller.nyc.gov/wp-content/uploads/documents/Save_Main_Street_8_5_20.pdf, p. 8.] 

The closure of City businesses will leave households “struggling to feed their families and pay rent,” [footnoteRef:25] and the impact of job loss in the City may disproportionately fall on Black, Hispanic and Asian residents, with one report estimating that  40-50 percent  of jobs held by people of color are at risk of loss, as opposed to 30 percent for white residents.[footnoteRef:26]  [25:  Partnership for New York City, “A Call for Action and Collaboration”, July 2020, available at: https://pfnyc.org/wp-content/uploads/2020/07/actionandcollaboration.pdf, p. 58. ]  [26:  Id.] 

In addition to providing employment opportunities to New Yorkers, the restaurant industry generates tens of millions of dollars for the City through tax collection. In Fiscal Year 2019, the City gained over $21.95 million from general sales taxes at restaurants and other eating establishments.[footnoteRef:27] Twenty percent of the City’s revenue came from personal income tax, which may be significantly lower in future years than it was in FY19 due to the job losses caused by the closure of many City restaurants.[footnoteRef:28] [27:  Id, p. 39]  [28:  Id.] 

The City’s COVID-19 Response and the Open Restaurants Programs
Until restaurants can reopen to full-capacity indoor seating, they are unlikely to generate the revenue they produced pre-COVID-19, and therefore government action is necessary to help save the restaurant industry. In fact, if mandatory social distancing measures on restaurants continue, one model suggests that in 2021, revenue would be 53 percent lower than the same time in 2019.[footnoteRef:29] Meanwhile, less severe restrictions would result in a 43 percent reduction in revenue in 2021 for the industry as compared with 2019.[footnoteRef:30] [29:  Partnership for New York City “A Call for Action and Collaboration”, July 2020, available at: https://pfnyc.org/wp-content/uploads/2020/07/actionandcollaboration.pdf, p. 15.]  [30:  Id.  ] 

In response, the City has implemented several initiatives to assist the restaurant and hospitality industry make it through this pandemic. In May, the City Council enacted Local Law 54, which required the City to waive and refund consent fees related to sidewalk cafe licenses for the duration of the COVID-19 emergency. Last month, the Council also passed Int. No. 823-B, which would allow food service establishments to charge a temporary surcharge (maximum ten percent) of a customer’s total bill during the COVID-19 emergency. This bill is currently at the Mayor’s desk waiting further action. The City Council has also passed a number of measures to limit the fees that third-party delivery platforms, such as GrubHub, can charge restaurants that use their services. Local Law 88 of 2020 restricts the fees that third-party food delivery services may charge restaurants during the emergency. Under this law, fees charged to restaurants for delivery orders are capped at 15 percent, while the apps are only permitted to charge restaurants up to five percent for other types of services. Local Law 87 of 2020, meanwhile, prohibits third-party platforms from charging restaurants for phone calls that did not result in a food order. This restriction applies during the period when restaurants are prohibited from operating at their maximum indoor capacity, plus 90 days after these restrictions are eased. 
In June, the Mayor announced that the City would begin temporarily allowing restaurants to offer outdoor dining on city streets and sidewalk, a process normally requiring a sidewalk café license and several layers of bureaucratic approvals. In conjunction with the announcement, the City Council passed Local Law 77, which permitted restaurants to operate temporary outdoor dining areas during the COVID-19 emergency through a no-fee self-certification process. This came to be known as the Open Restaurants Program.
Open Restaurants Program
The City’s Open Restaurants program is an effort to implement citywide expanded outdoor seating options for food establishments, while ensuring that people are adequately social distancing.[footnoteRef:31] Currently, there are two options under this program for temporary expanded outdoor dining: “Open Restaurants” and “Open Streets: Restaurants.”[footnoteRef:32] Since its inception, the number of restaurants enrolled in the Open Restaurants Program has grown substantially. However, the program was set to expire at the end of October, leading to many in the industry to call for an extension of the program with modifications. Initially, the Mayor indicated that he would like to see the program become a permanent seasonal program. However, after much pressure, the Mayor announced on September 25 that the City’s outdoor dining program, along with the Open Streets program, would be made permanent.[footnoteRef:33] The lack of certainty over the program and conflicting statements and advice from City agencies had been a frustrating aspect of the program for business owners. Preconsidered Int.__-A aims to provide some certainty for the restaurants participating in the open restaurants program.  [31:  New York City Department of Transportation “Pedestrians: Open Restaurants,” Accessed September 27, 2020, available at: https://www1.nyc.gov/html/dot/html/pedestrians/openrestaurants.shtml.  ]  [32:  Id. ]  [33:  Luke Fortnoy and Erika Adams, “Outdoor Dining is Now a Permanent NYC Fixture, Mayor Announces,” NY Eater, September 26, 2020, available at: https://ny.eater.com/2020/9/25/21450844/outdoor-dining-permanent-restaurants-nyc. ] 

Open Restaurants allows for individual food establishments to utilize the sidewalk or curb lane adjacent to their business for outdoor seating.[footnoteRef:34] As part of this program, food establishments can apply and self-certify that they meet program requirements to utilize these spaces.[footnoteRef:35] In addition to this option, the Open Streets: Restaurants option allows community-based organizations, Business Improvement Districts or groups of three or more restaurants on a single block to apply for outdoor dining on streets closed to traffic, as part of the Open Streets program.[footnoteRef:36]  [34:  Id. ]  [35:  Id. ]  [36:  Id. ] 

As of September 26, 2020, there were 10,365 Open Restaurants.[footnoteRef:37] Of these restaurants, 936 have only roadway seating, 3,708 have only sidewalk seating, and 5,373 have both roadway and sidewalk seating.[footnoteRef:38] In addition, 348 exist on Open Streets, as part of the Open Streets: Restaurants program.[footnoteRef:39] Establishments participating in the Open Restaurants program exist throughout the five boroughs. As of September 26, 2020, there are:[footnoteRef:40]  [37:  New York City Department of Transportation “NYC Open Restaurants Portal,” Accessed September 26, 2020, available at: https://experience.arcgis.com/experience/ba953db7d541423a8e67ae1cf52bc698.]  [38:  Id. ]  [39:  Id. ]  [40:  Id. ] 

· 585 Open Restaurants in the Bronx, of which include 20 with roadway-only seating, 264 with sidewalk only seating, 289 with both roadway and sidewalk seating, and 12 being on Open Streets;
· 2,521 in Brooklyn, of which includes 212 with roadway-only seating, 991 with sidewalk-only seating, 1,227 with both roadway and sidewalk seating, and 91 being on Open Streets
· 4,936 in Manhattan, of which includes 535 with roadway-only seating, 1,571 with sidewalk-only seating, 2,637 with both roadway and sidewalk seating, and 193 being on Open Streets
· 2,149 in Queens, of which includes 161 with roadway-only seating, 796 with sidewalk-only seating, 1,144 with both roadway and sidewalk seating, and 48 being on Open Streets; and  
· 174 in Staten Island, of which includes eight with roadway-only seating, 86 with sidewalk-only seating, 76 with both roadway and sidewalk seating, and 4 being on Open Streets.

Source: NYC Open Restaurants Portal.(Caption: The graph above shows the total number of Open Restaurants per borough.)
Source: NYC Open Restaurants Portal. (Caption: The graph above shows a breakdown of Open Restaurants per borough, by: having Roadway Seating only; having Sidewalk Seating only; having Both Roadway and Sidewalk Seating; or existing on an Open Street.)  
 	
Winter Heating 
While outdoor dining makes sense during warmer weather, winter will pose new challenges for restaurant owners. Outdoor heating is a dire necessity, and restaurateurs have called upon the City to modify existing regulations that severely restrict such heating. Clear and concise regulations will alleviate some of the uncertainty regarding outdoor dining in winter, and give confidence to business owners who need to invest in this new equipment. As outdoor dining picks up in other parts of the Country, there have been upticks in outdoor heating sales, which are already causing shortages.[footnoteRef:41] [41:  Aaron Mak “Heat lamps are a must-have for restaurants this winter. There’s already a shortage”, Slate, September 2, 2020, available at: https://slate.com/business/2020/09/restaurants-heaters-shortage-coronavirus.html?mc_cid=0c764938b1&mc_eid=17b3db3df6. ] 

According to the Mayor’s changes allowing outdoor dining permanently, “[e]lectrical heaters will be allowed on both sidewalk and roadway. Propane and natural gas heaters will be allowed on sidewalks only; they will remain prohibited in roadway seating. Propane will require a permit from FDNY and compliance with FDNY regulations for outdoor use, handling and secure outdoor tank storage overnight.”[footnoteRef:42] [42:  Department of Transportation “Open Restaurants”, available at: https://www1.nyc.gov/html/dot/html/pedestrians/openrestaurants.shtml, last accessed October 12, 2020. ] 

Restaurants will also be allowed to use enclosures, such as tents or plastic domes, to keep diners warm, with both partial and full tent enclosures allowed to utilize electrical heaters.[footnoteRef:43] In partial tent enclosures, at least 50 percent of the tent’s side wall surface area must remain open, while in full tent enclosures, the tent’s side walls may be closed but occupancy limitations will be capped at 25 percent of capacity, and indoor dining guidelines must be followed.[footnoteRef:44] Other enclosed structures, like plastic domes, will be allowed for individual parties and must have adequate ventilation to allow for air circulation in an effort to ensure proper safety measures are taken.[footnoteRef:45] In addition, to ensure that roadway safety is maintained year-round, particularly during the winter months with snowy conditions, the City will engage the restaurant industry and other stakeholders to develop additional safety features to further strengthen roadway barriers, which will be required by November 15, 2020.[footnoteRef:46] Notably, significant snow events may necessitate temporary removal of certain barriers from the roadway.[footnoteRef:47] Ultimately, the criteria in place by DOT looks to ensure that the safety and accessibility of pedestrians, including customers, is maintained, while allowing for cyclists, pedestrians and traffic to effectively and safely access roadways. [43:  Id. ]  [44:  Id. ]  [45:  Id. ]  [46:  Id. ]  [47:  Id. ] 

Under existing law, in New York City, outdoor space heaters are only authorized if fueled by electricity or piped natural gas.[footnoteRef:48] The specific Fire Code (FC) provisions related to portable space heaters are contained within FC 313.3(2) which prohibits the “[s]tor[ing], handl[ing] or us[ing] for space heating . . .any portable fueled equipment that utilizes a flammable liquid as a fuel, or . . . that utilizes a combustible liquid as a fuel.”[footnoteRef:49] An exception to this general prohibition is included to allow for the outdoor use of portable heaters fueled with piped natural gas,[footnoteRef:50] permanent installations that are further regulated by safety precautions and installation requirements contained within the Fire and Building Codes.[footnoteRef:51]  [48:  Department of Consumer Affairs “Frequently asked questions: Sidewalk café heaters”, May, 2013, available at: https://www1.nyc.gov/assets/dca/downloads/pdf/businesses/Sidewalk-Cafe-Heaters-FAQs.pdf. ]  [49:  FC 313.3 (2)]  [50:  FC 313.5.2.1]  [51:  See FC 313.6 et seq.] 

Propane, a form of Liquefied Petroleum Gas (LP Gas or LPG), can be used to fuel portable heaters. However, as a highly flammable liquid under high pressures, the use of propane for space heating is prohibited by the above-mentioned Fire Code provisions. Additionally, Fire Code regulations generally governing the handling and use of LP Gas explicitly prohibit its use as fuel for space heating purposes.[footnoteRef:52] [52:  FC 3805.3(12)] 

There are two main safety concerns related to the use of LPG space heaters are: 1) emission of unsafe Carbon Monoxide (CO) levels, which can ultimately result in asphyxia; and 2) compromised tanks resulting in combustion/explosion. Propane space heaters are generally prohibited for indoor use in all Fire Codes examined, in part due to concerns with CO emissions. In an outdoor environment, however, the risk of CO poisoning is strongly mitigated. The most serious concern related to asphyxia is that a flameout (where the LPG consistently expels in the environment without proper burn-off) could occur during high winds. 
The second concern is with regard to the combustibility and failure of propane tanks; however, these events are extremely uncommon. On these rare occasions where this does occur, explosions have usually transpired in an indoor setting, caused by tank failure resulting in leaked gas, which was subsequently inadvertently ignited by a lit cigarette. Reports of outdoor explosions of propane tanks that cause serious damage to life or property appear to be highly infrequent.
The International Fire Code (IFC), adopted by the International Code Council, establishes widely accepted standards for fire safety and serves as the model for New York City’s Fire Code, and that of many other jurisdictions. The 2018 version of the IFC, as well as previously published editions, authorizes the outdoor use of gas fueled heaters, including propane, and includes detailed regulations on safe operations of such devices.[footnoteRef:53] This provision is adopted without amendment in the Fire Code for both Philadelphia[footnoteRef:54] and Washington DC.[footnoteRef:55] Boston’s Fire Prevention Code similarly authorizes outdoor use of gas fueled heaters,[footnoteRef:56] as does Chicago.[footnoteRef:57]  Ultimately, while the NYC Fire Code has generally adopted the IFC provisions without amendment, the regulations authorizing the outdoor use of gas fueled portable heaters are omitted.[footnoteRef:58] New York City is an outlier in prohibiting LPG space heaters in outdoor portions of restaurants.  [53:  IFC 2018 603.4.2; available at: https://www.ci.independence.mo.us/userdocs/ComDev/2018%20INTL%20FIRE%20CODE.pdf]  [54:  Philadelphia Fire Code 603.4.2; available at: https://up.codes/viewer/philadelphia/ifc-2018/chapter/6/building-services-and-systems#603.4.2]  [55:  DC Fire Code 603.4.2; available at: https://up.codes/viewer/district-of-columbia/ifc-2012/chapter/6/building-services-and-systems#603.4.2]  [56:  Boston Fire Prevention Code Sec 33.06. Available at: https://www.boston.gov/sites/default/files/document-file-08-2017/boston_fire_prevention_code_6-2017.pdf.]  [57:  Chicago Department of Business Affairs and Consumer Protections “Sidewalk Café Permit Information,” available at: https://www.chicago.gov/content/dam/city/depts/bacp/businesslicenseforms/pwu/BACPSidewalkCafePermitPackagefinal2019.pdf. p. 28. ]  [58:  NYC Fire Code section numbering mirrors that contained within IFC; however, the above mentioned IFC 603.4.2 is omitted and marked “Reserved.” ] 

Propane-fueled space heaters are preferred over electric or piped natural gas heaters by restaurant operators due to both practical and economic considerations. Practically, propane-fueled heaters provide restaurants with greater flexibility than heating devices with other fuel sources that are currently authorized in New York City. First, heaters fueled by piped natural gas and electricity tend to need professional installation with permanent hardwiring or piping. This in turn, limits the flexibility in placement of such heaters. In contrast, propane heaters can be easily and temporary placed and moved. 
Economically, the use of propane fuel, in addition to potential installation costs, tends to be less expensive and it produces a more efficient heat when compared to using electric space heaters. Depending on electrical cost per kilowatt, cost per gallon of propane, size of the heating area, and upkeep/storage, propane-fueled space heaters can be up to four times cheaper than using electrical space heaters. 
ADA Compliance 
The ADA prohibits private employers, state and local governments, employment agencies and labor unions from discriminating against qualified individuals with disabilities in job application procedures, hiring, firing, advancement, compensation, job training, and other terms, conditions, and privileges of employment.[footnoteRef:59] As the law requires that most businesses and facilities provide reasonable access and accommodation for all disabled customers, clients, and members of the public, this has been an issue regarding the City’s outdoor dining program. At a recent Committee on Transportation hearing regarding the City’s Open Streets program, concerns were shared regarding ADA compliance and capacity issues for outdoor dining establishments.[footnoteRef:60] Existing wheelchair accessible ramp requirements can take up a full table’s worth of space in what amount to already limited outdoor areas.[footnoteRef:61] It was suggested that these requirements be altered to allow for alternative designs that can still ensure safety and accessibility but do not reduce capacity.[footnoteRef:62] [59:  United States Equal Employment Opportunity Commission “Fact Sheet: Disability Discrimination,” September 27, 2020, available at: https://www.eeoc.gov/laws/guidance/fact-sheet-disability-discrimination. ]  [60:  NYC Council Committee on Transportation 9/9/20 Hearing, available at: https://legistar.council.nyc.gov/MeetingDetail.aspx?ID=802207&GUID=19306395-07DB-4DEA-96D5-0C7282B8A364&Options=info|&Search=. ]  [61:  Id. ]  [62:  Id. ] 


IV. LEGISLATIVE ANALYSIS
Section one of this bill allows restaurants participating in the City’s outdoor dining program, pursuant to Local Law 77 and the Mayor’s Executive Order No. 126, to use portable space heaters fueled by liquefied petroleum gas (commonly known as propane) and portable electric space heaters, subject to guidance issued by the Fire Department. Section two of this bill requires the Department of Transportation, or any other designated agency, to establish a permanent open restaurants program by September 30, 2021 that would succeed the temporary program established by Local Law 77. Such program will authorize restaurants to utilize roadways, pedestrian plazas or other public outdoor locations for outdoor dining, and shall ensure accessibility for people with disabilities in compliance with all applicable laws. Section three of this bill extends the expiration date of Local Law 77 from December 31, 2020 to September 30, 2021. At that time, the permanent open restaurants program will replace this temporary program.
If enacted, this bill takes effect immediately, except that the provisions relating to outdoor portable heaters are set to expire on May 1, 2021.

Preconsidered Int. No. -A
 
By Council Members Reynoso, Powers, Levine, Rodriguez, Rivera, Kallos, Van Bramer and Chin

..Title
A Local Law in relation to space heaters, the establishment of a permanent outdoor dining program, and to amend local law number 77 for the year 2020, in relation to the expiration of the outdoor dining program 
..Body
 
Be it enacted by the Council as follows:
 
Section 1. Portable space heaters fueled by liquefied petroleum gas and portable electric space heaters may be used in a temporary outdoor seating area operated pursuant to local law number 77 for the year 2020 and emergency executive order number 126, dated June 18, 2020, as amended by subsequent orders, subject to guidance issued by the fire department pursuant to emergency executive order of the mayor. 
§ 2. a. For the purposes of this section, the following terms have the following meanings:
Food service establishment. The term “food service establishment” has the same meaning as set forth in subdivision s of section 81.03 of the health code of the city of New York.
Pedestrian plaza. The term “pedestrian plaza” has the same meaning as set forth in section 19-157 of the administrative code of the city of New York.
Roadway seating. The term “roadway seating” means seating located in the roadway adjacent to the curb in front of the business frontage of a food service establishment. 
b. By September 30, 2021, the department of transportation and any other agency designated by the mayor shall establish a permanent open restaurants program to succeed the temporary program established by local law number 77 for the year 2020, provided that any additional legislation necessary to authorize such program has been enacted. Such program shall include but not be limited to the following elements:
1. The use of roadway seating for outdoor dining; 
2. The use of a pedestrian plaza, or other public outdoor location for outdoor dining; and
3. Accessibility for people with disabilities in compliance with applicable federal, state and local law.
§ 3. Subdivision f of section 1 of local law number 77 for the year 2020 is amended to read as follows:
f. Expiration. The outdoor restaurants program shall remain in effect until [September 8, 2020 or until such later date as the department of transportation shall determine; provided however that such program shall not remain in effect after December 31, 2020] September 30, 2021. [The department of transportation shall provide the speaker of the council notice five days prior to the termination of such the program.]
§ 4. This local law takes effect immediately, except that section one of this local law shall expire and be deemed repealed on May 1, 2021. 
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Open Restaraunts by Borough

Roadway Seating Only	
Bronx	Brooklyn	Manhattan 	Queens	Staten Island 	20	212	535	161	8	Sidewalk Seating Only 	
Bronx	Brooklyn	Manhattan 	Queens	Staten Island 	264	991	1571	796	86	Both 	
Bronx	Brooklyn	Manhattan 	Queens	Staten Island 	289	1227	2637	1144	76	Open Streets	
Bronx	Brooklyn	Manhattan 	Queens	Staten Island 	12	91	193	48	4	Borough


Number of Restaraunts




Open Restaraunts per Borough

Open Restaraunts	2,521
4,936
2,149

Bronx	Brooklyn	Manhattan 	Queens	Staten Island 	585	2521	4936	2100	174	Borough 


Number of Restaraunts
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