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Introduction
On November 22, 2011, the Committee on Contracts (the “Committee”), chaired by Council Member Darlene Mealy, will meet to consider Proposed Int. No. 251-A (the “bill” or the “legislation”), which would amend the administrative code of the city of New York to require the payment of a “living wage” to those employed on property developed by recipients of financial assistance for economic development from New York City.  The Committee held a hearing on a prior version of the legislation on May 12, 2011 (the “May hearing”).  Representatives from the New York City Economic Development Corporation, advocacy organizations, and a wide range of interested members of the community are expected to attend. 

Background 

An Overview of Living Wage


 The term “living wage” describes compensation sufficiently high that a full-time worker can support a family at a standard of living above the poverty line.
  Living wages are distinct from their predecessors, minimum wages—while minimum wage laws set a statutory floor for remuneration paid by all employers within a given jurisdiction, living wage laws establish the lowest compensation to be paid by a small subset of employers with business and financial ties to the government.
  Baltimore enacted the first living wage law in 1994 to ensure that government contractors did not pay poverty wages.
  Today, many living wage laws also target employers in connection with government subsidized economic development projects.
 

Proponents of living wage laws extoll the benefits of such legislation on both employees and employers.
  There is, however, a great deal of uncertainty among economists regarding the economic impacts of living wage laws.  Over the past two decades, many cities across the country instituted living wage laws,
 but because of:  (i) large variations in the way such laws are tailored and enforced; (ii) the relatively small number of wage earners that the laws directly affect; and (iii) the difficulties of acquiring relevant data, isolating and measuring the direct impacts of these laws is problematic.  Nonetheless, most scholarship on the subject falls into one of two basic camps.  


Those in the first find that living wage laws do what they are intended to do, namely boost incomes for low wage earners who are below the federal poverty line.  Economists who espouse this position generally find minimal, if any, negative side effects of living wage laws: few, if any, job losses due to higher labor costs; small, if any, decline in overall economic output; and little, if any, increased costs to taxpayers and consumers as a result of higher prices.
  The “pro-living wage” camp also contends that the higher labor costs associated with living wage laws are relatively small as a percentage of total revenues, and notes that although employers can respond to higher labor costs by reducing labor and output, they can also respond by increasing productivity, raising prices, and/or subsisting on lower profits. 
  Essentially, the pro-living wage scholars argue that because the higher labor costs associated with living wage laws are small, they are primarily absorbed through increased productivity gained from lower turnover and higher morale and from minor price increases.
  Accordingly, these scholars conclude that economic output and jobs do not suffer from the enactment of living wage legislation and that costs are not passed down to taxpayers or consumers in any significant way.


Economists in the second camp take the opposing view, finding that higher labor costs associated with living wage laws hurt the very people such laws are intended to help by forcing employers to reduce the overall number of low wage, low skilled jobs.
  As a result, they argue, living wage laws simply redistribute income from some low wage workers to others.  And while the workers receiving the additional income are moderately better off, the workers losing their jobs are significantly worse off, as they go from earning a low wage to earning no wage.
  Opponents of living wage laws also note that increased labor costs on the lower end of the wage spectrum may reduce the number of higher wage jobs, reduce economic output, and increase costs to taxpayers and consumers as a result of higher prices or the need to provide greater subsidies in order to attract the same amount of investment.
  

In response to claims regarding increased productivity due to lower turnover and higher morale, these economists argue that any such productivity increase cannot possibly be large enough to compensate for the higher labor costs, since profit-maximizing firms would already have raised wages if this was in their interest.
  The economists who find living wage laws problematic also maintain that the administrative costs and bureaucratic burden of complying with such laws, including the attendant costs associated with the risk of being found non-compliant, are substantial.
  Finally, they argue that the benefits of living wage laws largely do not reach their intended targets: workers whose total household income puts them below the poverty line.  Rather, many workers earning wages that are at or slightly above the minimum wage come from middle income households and/or are seeking to supplement their incomes (such as teenagers or senior citizens).
  
Living Wage in New York City – Current Law and the Proposed Legislation
In 1996, the Council passed Local Law 79, which established a prevailing wage mandate covering employees performing building, food, and temporary services under a City contract.
  In 2002, the Council passed Local Law 38, which extended the wage protections of Local Law 79 to require a living wage for care providers of Medicaid homecare, center-based day care, and Head Start programs.
 

Proposed Int. No. 251-A, which would require: (i) recipients of economic development subsidies; and (ii) employers occupying premises on property that was developed or improved with such subsidies to pay employees a living wage, would again expand the population of employees covered by living wage legislation.  The legislation raises many of the same issues covered in the above discussion of living wage laws.  Like most living wage laws, the number of workers likely to be affected is estimated to be small,
 at less than half of one percent of the work force.
  On average, workers receiving a wage increase as a result of the law will see their incomes rise by approximately $1-$2 per hour.
  Assuming that workers and industries affected by the law are broadly representative of the New York City economy as whole, this would mean that the overall increase in the cost of labor would rise by approximately 1 percent.
  Certain industries will be affected far more than others, however.  In particular, food service, retail, personal service, healthcare support, production, transportation and office administration are all sectors with large numbers of workers earning less than the hourly rates specified in the bill (see Table 1).  As such, it can be expected that the relative costs for these sectors will be higher.

Table 1: Employment Statistics for the New York City Metropolitan Area, 2009

	Occupation
	Total Employees in Occupation
	Employees paid less than $11.50/h
	Percentage of employees paid less than $11.50/h
	Cost to raise wages to $11.50/h as a percentage of annual payroll

	Food preparation and serving related occupations
	326,210
	163,105
	50.00%
	7.91%

	Personal care and service occupations
	211,180
	105,590
	50.00%
	4.59%

	Healthcare support occupations
	187,300
	46,825
	25.00%
	3.75%

	Production occupations
	160,800
	40,200
	25.00%
	3.66%

	Building and grounds cleaning and maintenance occupations
	167,410
	41,853
	25.00%
	3.29%

	Sales and related occupations
	513,450
	128,363
	25.00%
	2.73%

	Transportation and material moving occupations
	263,530
	65,883
	25.00%
	2.42%

	Office and administrative support occupations
	957,990
	95,799
	10.00%
	1.14%

	Farming, fishing, and forestry occupations
	680
	68
	10.00%
	0.79%

	Protective service occupations
	182,430
	18,243
	10.00%
	0.77%


Based on US Bureau of Labor Statistics, May 2009 Metropolitan and Nonmetropolitan Area Occupational Employment and Wage Estimates, New York-White Plains-Wayne, NY-NJ Metropolitan Division.

The EDC’s Study
In 2010, the New York City Economic Development Corporation (“EDC”) commissioned Charles River Associates to study the economic impact of the then proposed living wage legislation (Int. No. 251-2010, an earlier draft of the legislation being considered today).
  On May 9, 2011, the EDC published a preliminary report of key findings from this study, which reviewed the effects of living wage laws in other cities and forecast effects of the proposed legislation in New York City.
  On October 5, 2011, the EDC released the final report, “The Economic Impacts on New York City of Proposed Living Wage Mandate.”
  The study found, in substance, that the enactment of the proposed living wage legislation would generate only negligible benefits for low wage workers in New York City and would trigger wide scale employment losses as a result of a decline in real estate investments.
  Most job and investment losses would occur in the outer boroughs, where financial assistance is most needed to spur development.
  Specifically, the study found that 34,000-62,000 low wage workers would receive an average wage gain of $1.65-$1.67 per hour.
  This gain among some low wage workers would come at the expense of 6,000-13,000 fewer low wage jobs, as employers cut back due to higher labor costs.
  Furthermore, the report notes that 33 percent of retail developments in the outer boroughs and 24 percent of office projects in Manhattan would not proceed as a result of the legislation, causing a loss of 33,000 jobs per year at all compensation levels
 and losing the City $7 billion in private investment.
  The study found similar employment effects in other cities, and concludes that living wage laws do not have an appreciable effect on reducing poverty.

Many object to the methodology and conclusions drawn in the study.  Following the release of the key findings, a coalition of living wage advocates issued a research brief that criticized the study for its estimation of real estate market impacts, on the basis that such impacts were premised on a subsidy that was not covered by the law, and its evaluation of labor market impacts, on the basis that the methodology utilized was unreliable.
   
The May Hearing
The Committee considered Proposed Int. No. 251-A, a slightly revised version of the original 2010 introduction, on May 12, 2011.
  Over the course of nearly six hours, the Committee heard testimony from 42 witnesses.  The Committee also received an additional 26 submissions of written testimony. 
In sum, advocates emphasized the need for City subsidized projects to provide decent wages.
  These advocates argued that the increased costs of the bill were too small to make a noticeable impact on the City’s economy, and that the number of jobs and total economic output would not be affected.
  Opponents appreciated the goal of addressing poverty, but worried that increased labor costs mandated by the legislation would diminish the appeal of the City’s financial assistance programs, meaning that the City would either need to provide larger subsidies, or that development projects would be stymied, sapping the City of jobs and economic growth.
  In addition, beyond the costs associated with higher wages, opponents expressed concern about the expenditure of money and other limited resources on enforcement and compliance, as: (i) all employers benefitting from financial assistance—including those exempt from the wage and benefit requirement—would need to report on their payrolls; and (ii) all who receive financial assistance would have to ensure the compliance of, among others, their tenants, leaseholders, and contractors.

At the outset of the hearing, one of the prime sponsors of the bill described it as a work in progress,
 and as witnesses registered specific concerns about the legislation, other sponsors reiterated this willingness to negotiate and revise the bill.

Revisions to Proposed Int. No. 251-A
In response to issues raised during the May hearing, the sponsors of Proposed Int. No. 251-A
 further amended the bill to clarify and narrow the scope of the legislation.
  The amendments to the bill are as follows:
Employers Covered Under the Legislation  
· Financial assistance threshold.  In the prior version of Proposed Int. No. 251-A, recipients of at least $100,000 of financial assistance from the City were subject to the bill’s living wage requirement (described in greater detail below).
  The living wage requirement is now triggered by a grant of assistance worth $1 million or more.

· Type of financial assistance.  Grants of both discretionary assistance and as-of-right assistance—subsidies guaranteed to entities that meet certain criteria—were considered when calculating whether a recipient was subject to the living wage requirement under the prior version of the bill.
  The bill no longer includes as-of-right assistance; the amount of financial assistance granted is now calculated on the basis of discretionary funds negotiated or awarded by the City or by a City economic development entity.
 
· Exemptions.  In addition to construction and building services contractors, small businesses, not-for-profit organizations, and affordable housing developments were exempt from the living wage requirement (but not, as explained below, the reporting and implementation mandates) in the prior version of the bill.
  The bill now also exempts manufacturers operating on premises developed with financial assistance.

Also, the prior version of the bill defined small businesses as those with annual gross revenues of less than $1 million, inclusive of aggregated revenues of any parent entity, subsidiary entities, and entities owned or controlled by a common parent.
  Small businesses are now defined as those with annual gross revenues of less than $5 million (including the same categories of aggregated revenue).

· Temporary work on-site.  The prior version of the bill imposed a living wage requirement on contractors and subcontractors hired by financial assistance recipients to perform work on developed property for a period of 30 days.
  Now, the bill covers such on-site services if the work is contracted for a period of 90 days.
 
· Retail stores within affordable housing developments.  While affordable housing (defined below) was exempt from the living wage requirement, the prior version of the bill carved out retail stores operating within affordable housing developments, making them subject to the living wage requirements.
  Such retail stores are now exempt.
  
Duration of Compliance
· Term of the wage and reporting requirements.  The prior version of the bill required compliance for the term of the financial assistance or thirty years from the date of the opening of the financially assisted project, whichever was longer.
  The bill now applies for the longer of the term of the financial assistance or ten years from the project opening.

· Recordkeeping obligations.  Employers covered under the prior version of the bill were required to retain original payroll records for the term of financial assistance or thirty years, whichever was longer, plus an additional four years.
  The current version of the bill requires employers to retain such records for six years after the work is performed.

In addition, the prior version of the bill cited Section 6-109 of the Administrative Code of New York for its definition of a living wage.
  The current version of the bill provides its own definition of a living wage.
  This definition details the way to calculate compensation for tipped employees
 and specifies that employers that offer health benefits must pay the difference, if any, between the value of health benefits provided and the supplemental health care benefits rate set forth in the law ($1.50).

Summary of Proposed Int. No. 251-A 
Proposed Int. No. 251-A would establish the “Fair Wages for New Yorkers Act,” which would require recipients of City economic development subsidies to ensure that employees who work on property developed or improved using that financial assistance (a “developed property”) are paid a living wage.  As set forth in greater detail below, the legislation (i) mandates the payment of a living wage, a combination of wages and benefits, (the “living wage requirement”) and (ii) establishes a reporting and monitoring mechanism to enforce the living wage requirement.  While certain categories of subsidy recipients (“financial assistance recipients”) would be exempt from the living wage requirement, all financial assistance recipients would be required to (i) guarantee that employers that work on a developed property comply with the living wage requirement and (ii) maintain and report hours, wage, and benefit information of all employees who work on a developed property.  The legislation would expand the universe of employees in New York entitled to a living wage under the current living wage law.

Definition of Living Wage
The bill defines a living wage as $10.00 per hour plus heath care benefits or $11.50 per hour without health care benefits.
  Employers that offer health benefits must pay the difference, if any, between the value of health benefits provided and the supplemental health care benefits rate ($1.50).
  In the case of tipped employees, tips are credited towards the living wage such that employers are required to pay the difference, if any, between employees’ base wage plus tips and the living wage.

The bill also requires an annual adjustment of the living wage and health benefits supplement rates based upon twelve-month percentage increases, if any, in the Consumer Price Index for All Urban Consumers for All Items and the Consumer Price Index for All Urban Consumers for Medical Care, respectively, as published by the Bureau of Labor Statistics of the U.S. Department of Labor.
  
Covered Employers and Employees
In targeting recipients of economic development subsidies, Proposed Int. No. 251-A would make a wide array of city projects subject to living wage requirements.  By extending the obligation to provide a living wage beyond the direct recipients of subsidies to those that occupy or perform work on a developed property, the legislation would capture a diverse universe of employees. 
The bill would provide living wages in connection with a broad spectrum of benefits conferred by the City.  “Financial assistance recipients” covered by the legislation are those granted (a) discretionary assistance of (b) cash payments or grants, bond financing, tax abatements or exemptions, tax increment financing, filing fee waivers, energy cost reductions, environmental remediation costs, write-downs in the market value of buildings, land, or leases, or the cost of capital improvements related to real property, (c) worth greater than or equal to $1 million, (d) for the improvement or development of real property, economic development, job retention and growth, or other similar purposes, (e) that is negotiated or awarded directly by the City or through an economic development entity at the expense of the City.

The bill reaches beyond direct recipients of financial assistance to include in its definition of covered employers those who own a portion of, occupy, or contract to perform work on a developed property.  Financial assistance recipients must guarantee that all of the employers operating on their premises or on a developed property pay their employees no less than a living wage and comply with the other requirements of the law.
  Such covered employers would include: 
· Tenants, sub-tenants, leaseholders or subleaseholders who occupy property that is improved or developed with financial assistance;
· Fee holders or other condominium owners of any portion of real property improved or developed with financial assistance who purchased the property from a prior owner or were assigned the property through foreclosure or other means; and  

· Contractors or subcontractors hired by a financial assistance recipient to perform work for a period of more than ninety days on the premises.
 

Any person employed by a covered employer within the City would receive a living wage under the bill.  An employee is defined as one working on a full-time, part-time, temporary or seasonal basis, as well as an independent contractor and contingent or contracted worker, such as one performing work through temporary services, staffing or employment agencies.
  Where financial assistance is tied to particular real property, only those employed on such property would be entitled to receive a living wage for hours worked at or in connection with the developed property.
  
Application
The requirements of Proposed Int. No. 251-A would apply for the term of the financial assistance that brought the project within the ambit of the legislation or for ten years from the date that the financially assisted project opens, whichever is longer.
  Such requirements would not apply to any financial assistance provided prior to the enactment of the legislation, nor to any project agreement that was entered into prior to such enactment.
   However, if any project agreement is extended, renewed, amended or modified on or after the enactment of the law, the financial assistance recipient (and that entity’s covered employers) would become subject to the requirements of the law.

Notice Posting, Recordkeeping, and Retaliation
Proposed Int. No. 251-A requires each covered employer to post and provide each employee with a written notice, prepared by the Comptroller, detailing the wages, benefits, and other protections to which employees would be entitled under the legislation.
  Any employees paid less than a living wage may notify the Comptroller and request an investigation.

Under the legislation, covered employers must maintain original payroll records for each of their employees reflecting the days and hours worked, and the wages and benefits provided for such hours worked.
  Failure to maintain such records—for at least six years after the work is performed—would create a rebuttable presumption that the covered employers did not pay their employees a living wage.
  Upon request by the Comptroller or the City, the covered employer would be required to provide a certified original payroll record.

The proposed legislation protects covered employees by making it unlawful for covered employers to retaliate, discharge, demote, suspend, or take any other adverse employment action in the terms and conditions of employment, or otherwise discriminate against employees, for reporting or asserting a violation, participating in investigatory or court proceedings, or otherwise exercising rights under the law.
  A rebuttable presumption of retaliation is formed when a covered employer takes an adverse employment action within sixty days against an employee who has exercised such rights.

Implementation and Reporting
Proposed Int. No. 251-A would prohibit the City from approving any development project that does not comply with the requirements of the legislation.
  The City would be required to include in any contract with a City economic development entity a mandate that such entity would require all who receive financial assistance to comply with the law; the City would be prevented from receiving payments in lieu of taxes or conveying other City funds or real property to such entity unless it has agreed to do so.
  All project agreements between a City economic development entity and a financial assistance recipient would contain provisions: (1) obligating the financial assistance recipient(s) to guarantee that covered employers operating on their premises or developed property comply with the law; and (2) allowing the City to rescind, suspend, and/or seek reimbursement for financial assistance conveyed if a recipient violates the law’s requirements.

Financial assistance recipients would be required to annually certify that their employees are paid no less than a living wage and provide the contact information of any additional covered employers operating on their premises or developed property.
  Covered employers would in turn be required to provide a statement certifying that they pay employees on that property no less than a living wage prior to being permitted to commence work on/at such premises.

Monitoring, Investigation and Enforcement
The bill would require the Comptroller to monitor compliance and investigate alleged violations of Proposed Int. No. 251-A.
  To perform this duty, the Comptroller would be authorized to conduct site visits, employee interviews, and payroll audits.
  Upon complaint or belief that an employee’s rights were violated, the Comptroller would be required to conduct an investigatory hearing and could request the City to withhold its financial assistance from the relevant recipient.
  The Comptroller would be empowered to issue a disposition based upon such investigation and hearing, taking into account the gravity of the violation, the history of previous violations, the good faith of the covered employer, and failure to comply with record-keeping, notice, reporting, or other non-wage requirements.
  Possible dispositions include: payment of denied wages/benefits; payment of a civil penalty; filing or disclosure of records; reinstatement or other relief (for an employee found to have been subjected to retaliation or discrimination); and payment of sums withheld from the financial assistance recipient.
  Before issuing such dispositions, the Comptroller would be required to serve notice to the affected parties.
  The Comptroller could also negotiate a settlement or refer the matter to the Office of Administrative Trials and Hearings, which would provide the covered employer with notice and offer the covered employer an opportunity to be heard.

A financial assistance recipient or other covered employer would be ineligible to receive financial assistance for a period of five years if it received two dispositions determining that it had willfully failed to comply with the wage/benefit, anti-retaliation, recordkeeping, notice or reporting requirements of the law within any six year period.

If a covered employer failed to comply with the terms of a disposition, the Comptroller would be required to: (i) file an order with the city clerk of the outstanding amount due;
 (ii) provide evidence of non-compliance to the City and/or the City economic development entity; and (iii) request the City and/or the City economic development entity to rescind, suspend, or require the reimbursement of financial assistance.
  The City or City economic development entity would be required to take appropriate actions, including, but not limited to, declaring the financial assistance recipient to be in default of its project agreement, imposing sanctions, and recovering financial assistance provided.

An employee who received a favorable disposition after pursuing a claim with the Comptroller would also be permitted to seek relief against a covered employer in any court of appropriate jurisdiction within three years of the date of the final disposition of an administrative complaint or action, or of the date of the termination of a State Civil Practice Law and Rules Article 78 review proceeding.

The remedies for employees set forth in Proposed Int. No. 251-A are not exclusive.
  
Exemptions
Proposed Int. No. 251-A exempts from its living wage requirements the following categories of employers that would otherwise constitute covered employers:
· Small businesses—entities that have annual gross revenues of less than five million dollars, including the aggregated revenues of any parent entity, any subsidiary entities, and any entities owned or controlled by a common parent entity;
· Not-for-profit organizations;
· Manufacturers—entities that manufacture on the developed property;  
· Affordable housing developments—projects where residential units comprise more than 75% of the project area and no less than 75% of such units are affordable for families earning less than 125% of the area median income; and
· Construction and building services contractors.

The above entities would be required to certify their status and basis for exemption from the living wage requirement.
  Although exempt from providing a living wage, the proposed legislation would require the above entities to (i) adhere to the reporting and implementation mandates of the law—including providing with such certifications copies of records indicating the days and hours worked and the wages and benefits provided to each employee—; and (ii) guarantee the compliance of covered employers operating on their premises or on the premises of the developed property.

Application and Enactment
The legislation is to be liberally construed in favor of its purposes, but would not be construed to preempt or otherwise limit City provisions for payment of higher or supplemental wages or benefits, or additional penalties or remedies for a violation of this law.
 

The bill would take effect ninety days after its enactment into law.

Proposed Int. No. 251-A
By Council Members Koppell, Palma, Brewer, Arroyo, Cabrera, Chin, Dromm, Ferreras, James, Lander, Mendez, Sanders Jr., Mark-Viverito, Foster, Seabrook, Barron, Gonzalez, Rivera, Rodriguez, Van Bramer, Vann, Williams, Rose, Jackson, Eugene, Levin, Mealy, Garodnick and Gentile (by the request of the Bronx Borough President)

A Local Law to amend the administrative code of the city of New York, in relation to requiring the payment of a living wage to employees employed on property developed by recipients of financial assistance for economic development.

Be it enacted by the Council as follows:

Section 1:  The first two sentences of paragraph b of subdivision 1 of section 1301 of the New York city charter, as amended by local law number 69 of the year 1993, and local law number 48 of the year 2005, is amended to read as follows:

b. to serve as liaison for the city with local development corporations, other not-for-profit corporations and all other entities involved in economic development within the city. In furtherance of this function, the department shall include in any contract with a local development corporation under which such local development corporation is engaged in providing or administering economic development benefits on behalf of the city and expending city capital appropriations in connection therewith, (i) a requirement that such local development corporation comply with the requirements of section 131 of title 6 of the administrative code of the city of New York, and (ii) a requirement that such local development corporation submit to the mayor, the council, the city comptroller, the public advocate and the borough presidents by January 31 of each year, a report for the prior year in the form prescribed hereunder with regard to projected and actual jobs created and retained in connection with any project undertaken by such local development corporation for the purpose of the creation or retention of jobs, whether or not such project involves the expenditure of city capital appropriations, if in connection with such project assistance to a business entity was provided by such local development corporation in the form of a loan, grant or tax benefit in excess of one hundred fifty thousand dollars, or a sale or lease of land where the project is estimated to retain or

create not less than twenty-five jobs.
Section 2:  Title 6 of the administrative code of the city of New York is amended to add a new section 6-131, to read as follows:


§ 6-131 Living Wage for Employees in City Financially Assisted Workplaces.

a. This section shall be known as and may be cited as the “Fair Wages for New Yorkers Act”.
b.  Definitions.  For the purposes of this section, the following terms shall have the following meanings:

(1) “City” means city of New York, and all subordinate or component entities or persons.

(2) “City economic development entity” means a not-for-profit corporation, public benefit corporation, or other entity that is authorized to provide Financial Assistance, or that provides administrative support related to the provision of Financial Assistance. 

(3) “Comptroller” means the Comptroller of the city of New York and its authorized or designated agents.

(4) “Entity” or “Person” means any  individual,  sole  proprietorship,   partnership,  association,  joint  venture,  limited  liability company,  corporation or any other form of doing business.

(5) “Financial assistance” means financial assistance with a value of one million dollars or more that is provided to a financial assistance recipient for the improvement or development of real property, economic development, job retention and growth, or other similar purposes, and that is provided either (a) directly by the city, or (b) indirectly by a city economic development entity and that is in whole or in part at the expense of the city.  Financial assistance includes, but is not limited to, cash payments or grants, bond financing, tax abatements or exemptions (including, but not limited to, abatements or exemptions from real property, mortgage recording, sales and uses taxes, or the difference between any payments in lieu of taxes and the amount of real property or other taxes that would have been due if the property were not exempted from the payment of such taxes), tax increment financing, filing fee waivers, energy cost reductions, environmental remediation costs, write-downs in the market value of building, land, or leases, or the cost of capital improvements related to real property that, under ordinary circumstances, the city would not pay for.  Financial assistance shall include only discretionary assistance that is negotiated or awarded by the city or by a city economic development entity, and shall not include as-of-right assistance, tax abatements or benefits, such as those under the Industrial and Commercial Abatement Program, the J-51 Program, and other similar programs.  Where assistance takes the form of leasing city property at below-market lease rates, the value of the assistance shall be determined based on the total difference between the lease rate and a fair market lease rate over the duration of the lease.

(6) “Project agreement” means a written agreement between the city or a city economic development entity and a private entity pertaining to a project undertaken for the purpose of improvement or development of real property, economic development, job retention and growth, or other similar purposes, and where the private entity has received or is reasonably expected to receive in the future financial assistance with a value of one million dollars or more.  A project agreement shall include any written agreement between such parties pertaining to such a project.  A project agreement shall include an agreement to lease property from the city or a city economic development entity, where financial assistance with a value of one million dollars or more has been received or is reasonably expected to be received in the future.  Each such agreement shall contain the provisions specified in paragraph 4 of subdivision f of this section.

(7) “Financial assistance recipient” means any person, individual, proprietorship, partnership, joint venture, corporation, limited liability company, trust, association, organization or other entity that receives financial assistance, or any assignee or successor in interest of real property improved or developed with financial assistance, but shall not include any employer that is exempt under subdivision d of this section.

(8) “Small business” has the meaning specified in paragraph 1 of subdivision d of this section.

(9) “Covered employer” means:

a. A financial assistance recipient;

b. A tenant, sub-tenant, leaseholder or subleaseholder who occupies property that is improved or developed with financial assistance; 

c. Fee holders or other condominium owners of any portion of real property improved or developed with financial assistance who purchased the property from a prior owner or were assigned the property through foreclosure or other means; or 

d. Any person or entity that contracts or subcontracts with a financial assistance recipient to perform work for a period of more than ninety days on the premises of the financial assistance recipient or, on the premises of property improved or developed with financial assistance, including but not limited to temporary services or staffing agencies, food service contractors, and other on-site service contractors.

(10)  “Not-for-profit organization” means a corporation or entity that has tax exempt status under section 501(c)(3) of  the United States internal revenue code, has been incorporated under state not-for-profit law, and is in compliance with all applicable federal, state and local laws and regulations.
(11) “Employee” means any person employed by a covered employer within the city of New York.  This definition includes persons performing work on a full-time, part-time, temporary or seasonal basis, and includes employees, independent contractors, and contingent or contracted workers, including persons made available to work through the services of a temporary services, staffing or employment agency or similar entity.  Provided, however, that if the financial assistance is targeted to particular real property, then only persons employed at the real property to which the financial assistance pertains shall be deemed employees.
(12) “Living wage” or “paying a living wage” means an hourly compensation package that is no less than the sum of the living wage and the health benefits supplement rate for each hour worked.  As of the effective date of the local law that added this section, the living wage rate shall be ten dollars per hour and the supplemental health benefits rate shall be one dollar and fifty cents per hour.  Financial assistance recipients must pay employees a minimum hourly wage of no less than the living wage.  For employees who customarily and regularly receive tips, the financial assistance recipient may credit any tips received and retained by the employee towards the living wage rate; provided, however, that employees must at all times be paid cash wages that are no less than the applicable state or federal minimum wage rates, whichever is higher.  For each pay period that an employee’s base cash wages and tips received total less than the living wage rate multiplied by the number of hours worked, the financial assistance recipient must  pay the employee the difference in cash wages.  The portion of the hourly compensation package consisting of the health benefits supplement rate may be provided in the form of cash wages, health benefits or any combination of the two.  The value of any health benefits provided shall be determined based on the prorated hourly cost to the employer of the health benefits provided to the employee.  For each pay period that the value of an employee’s health benefits is less than the health benefits rate, the financial assistance recipient must pay the employee the difference in cash wages.  Beginning in 2012 and each year thereafter, the living wage rate and the health benefits supplement rate shall be adjusted based upon the twelve-month percentage increases, if any, in the Consumer Price Index for All Urban Consumers for All Items and the Consumer Price Index for All Urban Consumers for Medical Care, respectively, (or their successor indexes, if any) as published by the Bureau of Labor Statistics of the United States Department of Labor, based on the most recent twelve-month period for which data is available.  The adjusted living wage rate and health benefits supplement rate shall each then be rounded to the nearest five cents.  Such adjusted rates shall be announced no later than January 1 of each year and shall become effective as the new living wage rate and health benefits supplement rate on April 1 of each year.
c. Living Wage Required

(1) It is the policy of the city that jobs supported with financial assistance, whether conferred directly by the city or indirectly by a city economic development entity, should pay wages that allow working New Yorkers to support themselves with dignity.

(2) In furtherance of this policy, covered employers shall pay their employees no less than a living wage.

(3) Financial assistance recipients shall guarantee that all covered employers operating on their premises or on the premises of real property improved or developed with financial assistance pay their employees no less than a living wage and comply with all other requirements of this section.

(4) The requirements of this section shall apply for the term of the financial assistance or for ten years from the date that the date that the financially assisted project opens, whichever is longer.

(5) Where the financial assistance is targeted to particular real property, then the requirements of this section shall apply only for hours worked by employees at or in connection with such real property.
d. Small Business, Not-for-Profit, Manufacturing and Affordable Housing Exemptions

The wage and benefits requirements established under this section shall not apply to:
(1) Any otherwise covered employer that is a small business, which shall be defined as an entity that has annual gross revenues of less than five million dollars.  For purposes of determining whether an employer qualifies as a small business, the revenues of any parent entity, of any subsidiary entities, and of any entities owned or controlled by a common parent entity shall be aggregated.

(2) Any otherwise covered employer that is a not-for-profit organization including, but not limited to, a not-for-profit social services organization, or a not-for-profit arts and cultural organization.
(3) Any otherwise covered employer whose principal industry conducted at the project location is manufacturing.
(4) Any otherwise covered employer, operating on the premises of a project that is comprised chiefly of affordable housing, which shall be defined as a project where residential units comprise more than 75% of the project area, and no less than 75% of the residential units are affordable for families earning less than 125% of the area median income. 

(5) Any otherwise covered employer that is a construction contractor or a building services contractor. 

e. Notice Posting, Recordkeeping and Retaliation

(1) No later than the day on which any work begins at a work site subject to the requirements of this section, a covered employer shall post in a prominent and accessible place at every work site and provide each employee a copy of a written notice, prepared by the comptroller, detailing the wages, benefits, and other protections to which employees are entitled under this section.  Such notice shall also provide the name, address and telephone number of the comptroller and a statement advising employees that if they have been paid less that the living wage they may notify the comptroller and request an investigation.  Such notices shall be provided in English, Spanish, and other languages spoken by ten percent or more of a covered employer’s employees.  The comptroller shall provide the city with sample written notices explaining the rights of employees and covered employers’ obligations under this section, and the city shall in turn provide those written notices to covered employers. 

(2) A covered  employer  shall maintain original payroll records for each of its employees reflecting the days and  hours  worked, and the wages paid and benefits provided for such hours worked, and shall retain such records for at least six years after the work is performed.  Failure to maintain such records as required shall create a rebuttable presumption that the covered employer did not pay its employees the wages and benefits required under the section. Upon the request of the comptroller or the city, the covered employer shall provide a certified original payroll record.
(3) It shall be unlawful for any covered  employer  to  retaliate, discharge, demote, suspend, take  adverse employment action in the terms and conditions of  employment or otherwise discriminate against any employee for reporting or  asserting a violation of this section, for  seeking or communicating information regarding rights conferred by this section, for exercising any other rights protected under this section, or for  participating in any  investigatory or court proceeding relating to this section. This protection shall also apply to any covered employee or his or her representative who in good faith alleges a violation of this section, or who seeks or communicates information regarding rights conferred by this section in circumstances where he or she in good faith believes this section applies. Taking adverse employment action against an employee or his or her representative within sixty days of the employee engaging in any of the aforementioned activities shall raise a rebuttable presumption of  having done so in retaliation for those activities. Any employee subjected to any action that violates this  paragraph may pursue administrative remedies or bring a civil action as authorized pursuant to subdivsion e of this section in a court of competent jurisdiction.
f. Implementation and Reporting

(1) The city shall cause all financial assistance recipients to be contractually obligated to comply with the requirements of this section, and shall not approve any development project that does not comply with such requirements.

(2) The city shall include in any contract with a city economic development entity a requirement that such entity shall in turn require all financial assistance recipients to comply with the requirements of this section.

(3) Payments in lieu of taxes, or other city funds or real property may not be conveyed to a city economic development entity unless that entity has agreed to require all financial assistance recipients to comply with the requirements of this section.

(4) Every project agreement shall contain provisions:

a. Obligating the financial assistance recipient to guarantee that all covered employers operating on their premises or on the real property, improved or developed with financial assistance will pay their employees no less than a living wage, and comply with all other requirements of this section;

b. Granting the city or city economic development entity, as applicable, remedial authority (1) to rescind the award of and suspend any further disbursement of financial assistance, and (2) to require the financial assistance recipient to repay previously disbursed or received financial assistance, including but not limited to repayment of any taxes or interest abated or deferred, if the financial assistance recipient is found to be in violation of any of the requirements of this section.

(5) Each financial assistance recipient shall provide to the comptroller and the city or the city economic development entity that approved or awarded the financial assistance an annual certification, executed under penalty of perjury, stating that all of its employees and all other employees employed by covered employers on its premises or on the property to which the financial assistance pertains are paid no less than a living wage, and providing the names, addresses and telephone numbers of such additional covered employers operating on its premises or on said property.  Where the financial assistance applies only to certain property, such statement shall be required only for the employees employed on such property.  The statement shall be certified by the chief executive or chief financial officer of the covered employer, or the designee of any such person, and shall be made a part of the award, grant or assistance agreement.  Where there are multiple covered employers operating on the premises of a financial assistance recipient or associated with a property to which the financial assistance pertains, each covered employer shall, prior to commencing work at such premises, provide such a statement certifying that all the employees employed on that property are paid no less than a living wage.  An otherwise covered employer that qualifies for an exemption from the wage and benefits requirements of this section under subpart d of this section shall provide a statement, executed under penalty of perjury, certifying alternatively that the employer qualifies for an exemption and specifying the basis for that exemption.  Such an employer shall update or withdraw such statement on a timely basis if its eligibility for the claimed exemption should change.  A violation of any provision of the certified statement shall constitute a material violation of the conditions of the project agreement.  Such certification shall also include copies of records indicating the days and hours worked, and the wages paid and benefits provided to each employee.  The city agency or city economic development entity approving or awarding the financial assistance shall maintain this information and make it available for public inspection.

(6) Within ninety days of the enactment date of the law that added this section, the department of finance, in consultation with city agencies and the city Council, shall publish a list of available types of financial assistance that are subject to the requirements of this section.  Such list shall include, but not be limited to, the types of financial assistance enumerated in section b(5).  Such list shall be updated and published as often as is necessary to keep it current.
g. Monitoring, Investigation and Enforcement

(1) The comptroller shall monitor covered employers’ compliance with the requirements of this section, and  may upon its own initiative or upon receipt of a complaint investigate  specific covered employers.  Any employee, individual or organization may file a complaint with the comptroller concerning a violation of this section.  The name of any employee identified in a complaint shall be kept confidential as long as possible, and may be disclosed only with the employee’s consent.  For the purpose of enforcing this section, the comptroller shall have the authority to observe work being performed on the work site, to interview employees during or after work hours, and to examine the books and records relating to the payrolls being investigated to determine whether or not the covered employer is in compliance with this section.

(2) Whenever the comptroller has reason to believe that an employee has been paid less than a living wage or has been discriminated or retaliated against in violation of this local law, or upon a verified complaint in writing from an employee, former employee, or an employee’s representative, the comptroller shall conduct a hearing to determine the facts relating thereof.  In conducting such investigation, the comptroller shall have the same investigatory, hearing, and other powers as are conferred on the comptroller by sections 234 and 235 of the state labor law.  At the start of such investigation, the comptroller may, in a manner consistent with the withholding procedures established by section 235(2) of the state labor law, request that the city or the city economic development entity that approved the project or awarded the financial assistance withhold any payment due to the financial assistance recipient in order to safeguard the rights of the employees.  Based upon such investigation, hearing, and findings, the comptroller shall issue an order, determination, or other disposition, including but not limited to, a stipulation of settlement.  Such disposition may:  

(a) Direct payment of wages and/or the monetary equivalent of benefits wrongly denied, including interest from the date of underpayment to the employee, based on the interest rate then in effect as prescribed by the superintendent of banks pursuant to section 14-a of the state banking law, but in any event at a rate no less than six percent per year;

(b) Direct payment of a further sum as a civil penalty in an amount not exceeding two hundred percent of the total amount found to be due in violation of this section;

(c) Direct the filing or disclosure of any records that were not filed or made available to the public as required by this section;

(d) Direct the reinstatement of, or other appropriate relief for, any person found to have been subjected to retaliation or discrimination in violation of this section; and

(e) Direct payment of the sums withheld at the commencement of the investigation and the interest that has accrued thereon to the financial assistance recipient.  In assessing an appropriate remedy, due consideration shall be given to the gravity of the violation, the history of previous violations, the good faith of the covered employer, and the failure to comply with record-keeping, notice, reporting, or other non-wage requirements. Any civil penalty shall be deposited in the city general revenue fund.
(3) Before issuing an order, determination, or any other disposition, the comptroller shall give notice thereof, together with a copy of the complaint, or a statement of the facts disclosed upon investigation, which notice shall be served personally or by mail on any person affected thereby.  The comptroller may negotiate an agreed upon stipulation of settlement or refer the matter to the office of administrative trials and hearings for a hearing and disposition.  Such covered employer shall be notified of a hearing date by the office of administrative trials and hearings and shall have the opportunity to be heard in respect to such matters.

(4) In an investigation conducted under the provisions of this section, the inquiry of the comptroller shall not extend to work performed more than three years prior to the filing of the complaint, or the commencement of such investigation, whichever is earlier.

(5) When, pursuant to the provisions of this section, a final disposition has been entered against a financial assistance recipient or other covered employer in two instances within any consecutive six year period determining that such person has willfully failed to pay or to ensure the payment of the required wages in accordance with the provisions of this section or to comply with the anti-retaliation, recordkeeping, notice, or reporting requirements of this section, such person, and any principal or officer of such person who knowingly participated in such failure, shall be ineligible to receive financial assistance from the city or from a city economic development entity, or to operate as a covered employer on the premises of a financial assistance recipient or on real property improved or developed with financial assistance, for a period of five years from the date of the second disposition.

(6) When a final disposition has been made in favor of an employee and the person found violating this section has failed to comply with the payment or other terms of the remedial order of the comptroller, and provided that no proceeding for judicial review shall then be pending and the time for initiation of such proceeding has expired, the comptroller shall file a copy of such order containing the amount found to be due with the city clerk of the county of residence or place of business of the person found to have violated this section, or of any principal or officer thereof who knowingly participated in the violation of this section.  The filing of such order shall have the full force and effect of a judgment duly docketed in the office of such clerk.  The order may be enforced by and in the name of the comptroller in the same manner and with like effect as that prescribed by the state civil practice law and rules for the enforcement of a money judgment.

(7) Upon determining that a covered employer is not in compliance, and where no cure is effected and approved by the comptroller, the comptroller shall provide evidence of the noncompliance to the city or the city economic development entity, as applicable, that approved the project or awarded the financial assistance, and request in writing that the city or the city economic development entity (1) to rescind the award of and suspend any further disbursement of financial assistance, and (2) to require the financial assistance recipient to repay previously disbursed or received financial assistance, including but not limited to repayment of any taxes or interest abated or deferred, if the financial assistance recipient is found to be in violation of any of the requirements of this section.  Upon receipt of the comptroller’s request, the city or the city economic development entity that approved the project or awarded the financial assistance shall take such actions as may be appropriate and provided for by law, rule, or contract, including, but not limited to:  declaring the financial assistance recipient in default of the project agreement; imposing sanctions; or recovering the financial assistance disbursed or provided, including but not limited to requiring repayment of any taxes or interest abated or deferred.
(8) When a final disposition has been made and such disposition is in favor of an employee, such employee may, in addition to any other remedy provided by this section, institute an action in any court of appropriate jurisdiction against the person found to have violated this section.  For any violation of this section, including failure to pay applicable wages, provide required benefits, or comply with other requirements of this section, including protections against retaliation and discrimination, the court may award any appropriate remedy at law or equity, including, but not limited to, back pay, payment for wrongly denied benefits, interest, other equitable or make-whole relief, reinstatement, injunctive relief, and/or compensatory damages.  The court shall award reasonable attorneys' fees and costs to any complaining party who prevails in such enforcement action. Such action must be commenced within three years of the date of the final disposition of any administrative complaint or action concerning the alleged violation, or if such a disposition is reviewed in a proceeding pursuant to article 78 of the state civil practice law and rules, within three years of the termination of such review proceedings.  No procedure or remedy set forth in this section is intended to be exclusive or a prerequisite for asserting a claim for relief to enforce any rights hereunder in a court of law.  This section shall not be construed to limit an employee's right to bring a common law cause of action for wrongful termination.

(9) Notwithstanding any inconsistent provision of this section or any other general, specific, or local law, ordinance, city charter or administrative code, an employee affected by this law shall not be barred from the right to recover the difference between the amount paid to the employee and the amount which should have been paid to the employee under the provisions of this section because of the prior receipt by the employee without protest of wages or benefits paid, or on account of the employee's failure to state orally or in writing upon any payroll or receipt which the employee is required to sign that the wages and benefits received by the employee are received under protest, or on account of the employee's failure to indicate a protest against the amount, or that the amount so paid does not constitute payment in full of wages or benefits due the employee for the period covered by such payment.
h. Miscellaneous 

(1) The provisions of this section shall not apply to any financial assistance that was provided prior to the enactment of the local law that added this section, nor shall they apply to any project agreement that was entered into prior to the enactment of the local law that added this section, except that extension, renewal, amendment or modification of such project agreement occurring on or after the enactment of the local law that added this section shall make the financial assistance recipient and any other covered employers operating on the premises of the financial assistance recipient or at the real property improved or developed with financial assistance subject to the requirements of this section.

(2) In the event that any requirement or provision of this section, or its application to any person or circumstance, should be held invalid or unenforceable by an court of competent jurisdiction, such holding shall not invalidate or render unenforceable any other requirements or provisions of this section, or the application of the requirement or provision held unenforceable to any other person or circumstance.  To this end, the parts of this section are severable.  

(3) This section shall be liberally construed in favor of its purposes.  This section shall not be construed to preempt or otherwise limit the applicability of any law, policy, contract term or other action by the city or a city economic development entity that provides for payment of higher or supplemental wages or benefits, or for additional penalties or remedies for violation of this or any other law.
Section 3.  This local law shall take effect in ninety days after its enactment into law.
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