MEMORANDUM IN SUPPORT

TITLE:
A LOCAL LAW to amend the administrative code of the city of New York, in relation to benefits pursuant to section four hundred twenty-one-a of the real property tax law
SUMMARY OF
PROVISIONS:

This proposed local law would eliminate the automatic granting of 25 years of 421-a benefits to developments within Neighborhood Preservation Program (NPP) areas and areas eligible for Residential Mortgage Insurance Corporation (REMIC) assistance.  In order to receive this extended period of tax benefits in these areas, such projects would have to meet the same requirements as all other projects.  

The proposed local law would also expand the exclusion area where 421-a tax benefits are conditioned upon the provision of low income housing.  The expanded exclusion area would include Lower Manhattan, parts of Harlem, DUMBO, Brooklyn Heights and a large section of the Brooklyn and Queens waterfront. 

This proposed local law would set a limit on the total amount of tax benefits that any tax lot may receive on or after the first taxable status date after it receives its certificate of occupancy, unless, in accordance with a regulatory agreement with or approved by HPD which is applicable to such tax lot, the building on or containing such tax lot also includes at least 20% affordable housing or was provided substantial governmental assistance pursuant to a program for the development of low and moderate income housing.  If such tax lot does not meet either of these affordability requirements, only $100,000 of assessed valuation per dwelling unit in a residential tax lot per year (or $100,000 of assessed valuation cumulatively for all non-residential tax lots that contain no dwelling units and are eligible for 421-a benefits) will be eligible for 421-a benefits.  This exemption cap will be increased by 3%, compounded annually, on each taxable status date following the first anniversary of the effective date of this proposed local law.  

Furthermore, a dwelling unit that is located in two or more tax lots would be ineligible for any 421-a tax benefits.  

This proposed local law would also limit 421-a tax benefits to multiple dwellings that contain at least six dwelling units unless they are developed pursuant to a governmental program for the development of low and moderate income housing.  

Finally, this proposed local law would limit 421-a benefits in the exclusion area to projects (a) that receive substantial governmental assistance pursuant to a program for the development of low and moderate income housing, or (b) in which 20% of the units are affordable to households of low and moderate income.  Projects in the exclusion area will no longer be eligible for 421-a tax benefits by purchasing negotiable certificates generated by the development of off-site affordable housing unless negotiable certificate written agreements are entered into prior to the proposed provision’s effective date (i.e., one year from the proposed local law’s date of enactment).  

State law requires a one-year waiting period prior to the effective date of any local law restricting 421-a benefits.  Consequently, these new restrictions will apply to any projects that commence construction on or after the one-year effective date.  This proposed local law would also add the actual effective dates for the last expansion of the Manhattan Geographic Exclusion Area accomplished by local law number 8 for the year 2006 (Special West Chelsea District).  That provision would take effect the same date the new Geographic Exclusion Area in local law number 8 takes effect (i.e., May 11, 2007).

REASONS FOR
SUPPORT:

On February 23, 2006, Mayor Bloomberg announced the formation of a task force to examine the 421-a Program.  Members of the real estate, affordable housing, advocacy, and non-profit communities joined the Department of Housing Preservation and Development, the Office of Management and Budget, the Department of Finance, and the Department of City Planning to evaluate the 421-a Program and to realign it with today’s real estate market, focusing on increasing incentives for the creation of affordable housing.  On October 10, 2006, the task force issued its final recommendations.  This proposed local law implements these recommendations.

The proposed legislation would impose additional restrictions on the receipt of 421-a benefits that will apply to projects that commence construction on or after one year from the proposed local law’s date of enactment.  First, the bill would eliminate the automatic extended benefit period of 25 years for developments within NPP areas and areas eligible for REMIC loans.  The market has improved enough in these areas so that a standard 15-year benefit period should be enough for ordinary projects.  In order to receive the extended period of 25 years of tax benefits in these areas, such projects would have to meet the same affordable housing requirements as projects constructed elsewhere.  

This proposed local law also would expand the existing Geographic Exclusion Area into Lower Manhattan, parts of Harlem, DUMBO, Brooklyn Heights and a large section of the Brooklyn and Queens waterfront.  Within the boundaries of the Geographic Exclusion Area, newly constructed multiple dwellings are not eligible for 421-a benefits unless they are receiving substantial governmental assistance or provide affordable housing.  The boundaries of the original Geographic Exclusion Area (roughly, 14th street to 96th street in Manhattan) became effective in 1985 and were expanded to include several new neighborhoods (Hudson Yards and West Chelsea in Manhattan and the Greenpoint-Williamsburg waterfront in Brooklyn) in 2005 and 2006.  Recognizing that the real estate market throughout New York City has significantly changed, the expansions reflect the imposition of an affordability component in neighborhoods with substantially high real estate values and significant zoning density.  The requirements for benefits in the Geographic Exclusion Area also have been clarified so that a development therein receiving substantial governmental assistance will not get 421-a benefits unless HPD has determined that such assistance was provided pursuant to a program for the development of low and moderate income housing.

Another restriction imposed by the bill would be an exemption cap.  This proposed local law would limit the portion of assessed valuation of any tax lot to be exempted from real property taxation pursuant to Real Property Tax Law § 421-a to $100,000 multiplied by the number of dwelling units in a residential tax lot (or $100,000 of assessed valuation cumulatively for all non-residential tax lots that contain no dwelling units and are eligible for 421-a benefits).  This exemption cap would be adjusted at the rate of 3% per year, compounded annually. This cap would not apply to tax lots subject to a regulatory agreement with or approved by HPD that provides for at least 20% affordability to households of low and moderate income or substantial governmental assistance pursuant to a program for the development of low and moderate income housing.  Furthermore, a dwelling unit that is located in two or more tax lots would not be eligible for any 421-a benefits.
Furthermore, this proposed local law would limit 421-a benefits to multiple dwellings that contain at least six dwelling units unless they are part of a governmental program for the development of low and moderate income housing.  Properties with fewer than six dwelling units are already assessed at a lower rate than larger developments and do not require the 421-a tax exemption as an incentive for development.  Owner-occupied smaller properties also typically have difficulty complying with the regulatory and administrative requirements associated with the 421-a program.

Finally, the proposed legislation would eliminate the negotiable certificate program, which enabled market rate developments in the Geographic Exclusion Area to receive 421-a benefits if they purchased the requisite number of negotiable certificates generated by the off-site construction of affordable housing.  By now requiring on-site affordable housing, the City of New York would leverage greater resources that can be directed to affordable housing.  These greater resources would derive from capturing the tax revenue previously lost through the gap between the certificate revenue (i.e., that amount of money paid by the market rate developer to the affordable housing developer to purchase the certificates, which the affordable housing developer uses as equity for its project) and the tax benefit granted to the market rate building.  Negotiable certificate written agreements entered into prior to the effective date of the proposed provision would still be honored.

Accordingly, the Mayor urges the earliest possible favorable consideration of this legislation.

Respectfully submitted,

Eddie Bautista
Legislative Representative
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