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Oversight- Access Denied: Examining the City’s Response to Illegal Use and Illegal Conversion Complaints

Today the Committee on Housing and Buildings, chaired by Council Member Erik Martin Dilan, together with the Committee on Fire and Criminal Justice Services, chaired by Council Member Elizabeth Crowley, will meet to conduct an oversight hearing on “Access Denied: Examining the City’s Response to Illegal Use and Illegal Conversion Complaints.” Today’s hearing will explore obstacles to addressing illegal use and conversion complaints, the City’s effectiveness in overcoming such obstacles, and how the City can improve its response to these types of complaints. The Committees expect to hear testimony from representatives of the Department of Buildings (DOB), the Department of Housing Preservation and Development (HPD) and the New York City Fire Department (FDNY), as well as housing advocates, and property owners.   

Background
The term “illegal conversion” refers primarily to two sets of circumstances. The first is the practice of altering or modifying an existing residential building to create one or more additional housing units beyond what is lawfully permitted and without receiving approvals for these units where exceptions are permitted. The second is the use of a building in a manner that is not compliant with its lawful occupancy or permissible zoning. According to the 2010 Mayor’s Management Report, “Illegal Conversion or Occupancy of Residential Space” was the third most common DOB-related 311 inquiry with 33,331 calls received on the issue, representing 6.9% of all DOB-related calls.
 The pervasiveness of illegal conversions in New York City not only contributes to the existence of substandard housing conditions, but also poses serious safety risks to building occupants and City emergency responders. In recent years, the safety concerns associated with illegal conversions in New York City have come to light as the result of several fatal fires in illegally converted buildings throughout the five boroughs.
On January 23, 2005, a day infamously known as “Black Sunday”, two firefighters were killed after leaping out a window and another four were hurt when responding to a blaze in a building that had been illegally partitioned.
  Although firefighters generally have access to building floor plans, they were not expecting the maze of walls that was created by the illegal conversions.
 The two tenants who were responsible for erecting the partitions were acquitted by a jury of criminally negligent homicide. The building owner and former owner both went on trial for the deaths and were found guilty by a jury of criminally negligent homicide. However, the judge later overturned these convictions, finding that prosecutors failed to prove the owners were aware of the partitions.

On April 25, 2011, a two-alarm fire broke out around 3:30 a.m. at 2321 Prospect Avenue in the Tremont section of the Bronx, killing a family of 3, including a 12-year-old boy.
 It was reported that all three family members died due to inaccessible fire escapes because of illegal changes to the three-story building.
 Reports indicate multiple complaints for illegal conversions had been received by DOB over the past several years. The most recent complaint, which was made through 311 eleven days before the fire, claimed that the third-floor of the building was being used as an illegal single-room occupancy dwelling, According to a Daily News article published on April 26, 2011, there was no indication that DOB had followed up on that complaint by attempting to inspect before the fire.
 In October 2009, the Fire Department received complaints that there was no secondary way out from illegal rooms and that there was improper electrical wiring throughout the building. As a result, FDNY gained access to the building and issued a vacate order for three second-floor apartments. Upon issuing the vacate order, FDNY notified DOB of the conditions and their actions. Based on the illegal conversion-related complaints received from FDNY, DOB attempted to gain access to the building more than four times without success. 
On May 13, 2011, a three-alarm fire tore through a boarding house on Covert Street in the Bushwick section of Brooklyn, killing two men who could not escape the illegally subdivided building.
  In addition to the two deaths, four firefighters were injured trying to put out the fire.  It has been reported that the City received three illegal conversion complaints relating to the building in October, November and December, respectively, of last year.
 According to records, between October 29, 2010 and March 8, 2011, DOB inspectors attempted to gain access to the building six times, but were unable to enter each time.

Laws Relating to Illegal Conversion and Use
In New York City the statutes applicable to determining whether or not a unit or building has undergone an illegal conversion can be found in the Construction Codes (including the Building Code), Housing Maintenance Code, Fire Code, Zoning Resolution and the New York State Multiple Dwelling Law. Typically, an illegal conversion occurs when an attic, basement or garage of an existing one- or two-family home is used as a residence, whether or not physical alterations are performed, when a rooming house or Single Room Occupancy (SRO) dwelling is created in a one- or two-family home or when a conventional apartment in a multiple dwelling is divided into individual SRO units without approvals. 
Construction Codes: Included in New York City’s Construction Codes
 is the Building Code. The Building Code, and the relevant administrative provisions found in the Construction Codes, set forth how a building is allowed to be used, known as the occupancy standard.
  The Commissioner of Buildings is responsible for issuing Certificates of Occupancy which identify a building’s allowable occupancy standard.
 If an owner wishes to alter his or her building in a manner that would result in the modification of that building’s occupancy standard, than he or she must first receive a permit from DOB.
 When work is done without such a permit it is considered to be an illegal conversion.

Housing Maintenance Code: The City’s Housing Maintenance Code serves “as a comprehensive code of standards for decent housing maintenance, imposing duties and responsibilities for the preservation of the dwellings in the city upon owners and tenants.”
  The Housing Maintenance Code imposes numerous occupancy requirements and constraints, such as a prohibition on the use of a kitchen for sleeping purposes and the unauthorized use of basements as living areas.
 
Fire Code: The New York City Fire Code establishes fire safety requirements for New York City. It governs such matters as the design, installation, operation and maintenance of buildings and premises.
 The Fire Code mandates building conditions, such as means of egress that include emergency escape and rescue openings.
 Often times, these provisions are violated when units are illegally converted.

Zoning Resolution: The Zoning Resolution sets forth the land use policy of the City, divides the City into certain districts, and describes the size, use and locations of buildings allowed in such districts.
  Under zoning, an apartment would be considered to have been illegally converted if the actual use of the property is contrary to the permitted use or uses for the zoning district in which the building in question is located (i.e., the use of a building for residential purposes in a zoning district where a residence is not a permitted use).
Additionally, an apartment in a residential district can be considered to have been illegally converted if the total number of dwelling units resulting from work done or from segmenting the interior of a building is in excess of the number of dwelling units permitted in a building in a particular zoning district.
 
Multiple Dwelling Law: The New York State Multiple Dwelling Law (“MDL”) serves to establish the “maintenance of proper housing standards requiring sufficient light, air, sanitation and protection from fire hazards…”  The MDL also imposes various occupancy obligations and limitations, such as a prohibition on converting a private dwelling to a multiple dwelling and altering a premises without filing plans or procuring a Certificate of Occupancy.
Agency Authority to Document Illegal Conversions
The process of documenting illegal conversions is undertaken by the City agencies with responsibility for enforcement of the various Codes and laws noted above. As outlined below, each of the responsible agencies has the right to enter a premise in order to determine compliance with the applicable provisions of the Administrative Code, Construction Codes, Fire Code and the Zoning Resolution.  
Generally, DOB has the authority to “enforce, with respect to buildings and structures, such provisions of the building code, zoning resolution, multiple dwelling law, labor law and other laws, rules and regulations as may govern the construction, alteration, maintenance, use, occupancy, safety, sanitary conditions, mechanical equipment and inspection of buildings or structures in the city…”
 Specifically, regarding inspections “the Commissioner or his or her authorized representatives, in the discharge of their duties, shall have the right to enter upon and inspect, at all reasonable times, any buildings, enclosure, premises, or any part thereof, or any signs or service equipment contained therein or attached thereto for the purpose of determining compliance with the provisions of this code and other applicable building laws and rules.”
 In addition, DOB has the authority to issue a vacate order for any building or structure when the Commissioner determines that an emergency exists requiring such action or when any order to correct a condition that is imminently perilous, dangerous or detrimental to life, public safety or property is not complied with.


HPD has the authority to “issue notices and orders to secure compliance”  of the Housing Maintenance Code, the New York State Multiple Dwelling Law and other New York State and local laws, which contain provisions relating to “requirements on dwellings.”
 Specifically, regarding inspections, HPD inspectors “may, in accordance with law, for the purpose of performing their respective official duties, enter and inspect any building, structure, enclosure, premises or any part thereof, or anything therein or attached thereto.”
 In addition, HPD inspectors also have the authority to issue a vacate order because of a “structural or fire safety hazard, defects in plumbing, sewage, drainage, or cleanliness, or any other violation of this code or any other applicable law” when such violation “constitutes a danger to the life, health, or safety of its occupants.”


The New York City Charter, the New York City Fire Code and the Administrative Code establish the Fire Department’s right to enter, inspect, write notices of violations and orders and make referrals to other agencies.  Charter section 492 states, “the commissioner and his deputies and such other officers or employees of the department as are authorized by the commissioner may without fee or hindrance enter and inspect all vessels, premises, grounds, structures, buildings and every part thereof and all underground passages of every sort in the city or in the port of New York for compliance with the provisions of law or rules and regulations enforced by the department.”
 The New York City Building Code also authorizes the Fire Commissioner to enforce certain building code provisions including those related to the obstruction of aisles, corridors, and exits.
 The Fire Department can issue vacate orders when a Commissioner’s order to remedy a condition imminently perilous to life or property is not complied with, or when the Commissioner certifies in writing that such action is necessary.

 
It should be noted that although DOB, HPD and FDNY have the authority to inspect complaints relating to compliance with their respective Codes, such authority is limited in its application to non-public spaces. In Camara v. Municipal Court 387 U.S. 523 (1967), the United States Supreme Court ruled that the Fourth Amendment limited a code enforcer’s right to conduct an inspection of a private home without a warrant. According to the Court, code enforcement officers that are denied access to private property in non-emergency situations must obtain an administrative warrant before entering the home to complete an inspection.
Agency Response Procedure for Complaints Relating to Illegal Conversions

When seeking to register a complaint alleging an illegal conversion, an individual typically calls 311, New York City’s Citizen Service Center.
  The 311 operator will then, in most cases, forward the complaint to DOB. Once the complaint has been passed on to DOB, it is given a specific code depending on the type of complaint and a priority letter, which determines how quickly the agency will respond to the complaint. For complaints with priority code “A”, DOB aims to respond within in 1.5 days; for “B” complaints, within 25 days and for all other classified complaints (C through Y) “as time and resources allow.”
 All illegal conversion complaints that DOB receives and investigates - such as a code “45” illegal conversion of a residential space, a code “92” illegal conversion of manufacturing/industrial space or a “1A” illegal conversion of commercial space to dwelling units - have a priority code “B.”
 An example of a complaint given an “A” priority code is one that relates to the failure to comply with a stop-work order previously issued by DOB.
DOB: In FY 2010, the 311 call system received a total of 33,331 illegal conversion-related complaints that were directed to DOB. Over the past five years, the percentage of instances where DOB was able to gain access to a building in an effort to investigate a complaint has substantially decreased. In FY 06, DOB had a 60% success rate in gaining access to such buildings. That number fell to 50% in FY 07, rose marginally to 51% in FY 08, declined to 49% in FY 09 and further declined to 45% in FY 10.
  DOB asserts that this downward trend is a direct result of the “decreased number of evening and weekend inspections, where there is a greater likelihood that occupants will be home.  After hours and weekend inspections were reduced as a result of direct cuts in overtime.” In FY 10, when DOB was able to gain access to an apartment, it resulted in the issuance of a violation more than 2/3 of the time.
 
HPD: When HPD receives a complaint and an investigation of that complaint indicates the existence of an illegal conversion, the agency has the authority under the Housing Maintenance Code to write a violation for unlawful minimum room size and occupancy restrictions.
  Specifically, upon observing an illegal conversion, an HPD inspector can write any of the following applicable orders for corrective steps to be taken: discontinue the use of an unlawful cooking space,
 discontinue unlawful overcrowding,
 discontinue the rooming unit,
 discontinue the use of rooms for living,
 file plans and application and obtain a certificate of occupancy to legalize the conversion from a private dwelling to a multiple dwelling use if lawfully feasible or restore to lawful occupancy,
 file plans and obtain a certificate of occupancy to legalize the alteration or restore premises to prior legal condition,
 discontinue use for single room occupancy purposes,
 discontinue use of rooms for living, disconnect plumbing fixtures and properly seal pipe connections.  If the illegal conversion is so egregious as to create a “structural or fire safety hazard… [which] constitutes a danger to the life, health, or safety of its occupants,” HPD has the authority to order the premises which has undergone an illegal conversion to be vacated.
 
According to HPD representatives, when evidence of an illegal conversion is noted by inspectors, a referral is also made to DOB. If there are fire safety concerns, a similar referral will be made to the Fire Department. The Committees have requested more information regarding the number of illegal-conversion referrals HPD makes annually to other agencies, as well as how many of the aforementioned Housing Maintenance Code violations it writes.
FDNY: The FDNY Engine and Ladder companies throughout the City are responsible for conducting a variety of building inspections including, but not limited to: (i) routine inspections, and (ii) complaint-based inspections. 

Routine inspections, which are based on the category a particular building has been assigned by the FDNY, are performed in accordance with written schedules. The Buildings Inspection Safety Program Manual (BISP Manual), which sets the Department’s process and procedures, provides three periods during which time routine inspections are completed. The first period, “a.m. period,” is from 10:00 a.m. to 1:00 p.m. The second period is the “p.m. period” and it runs from 1:00 p.m. to 4:00 p.m.
 On November 7, 2007, in the wake of the tragic Deutsche Bank fire, then-Fire Commissioner Scoppetta announced the implementation of a third inspection period each week for every field unit, increasing the amount of time units are scheduled to conduct weekly building inspections from six to nine hours.

 Buildings that are subject to routine inspections are assigned a letter category which indicates how often they are to be inspected. The most significant component of the routine inspection schedule relates to the inspection of “A” buildings, which are inspected annually. Examples of “A” buildings include schools, residential health care facilities, childcare facilities, hotels, places of public assembly, hospitals, underground transit facilities, hazardous factories and warehouses, homeless shelters and large retail stores.  “B” buildings are inspected every two years, “C” buildings, every three years, “D” buildings every four years, and “E” buildings every five.
 The designations of buildings other than “A” buildings are made on the basis of local conditions whereby Company Commanders and Fire Prevention Coordinators, possessed with specific knowledge of their districts, evaluate each building's degree of hazard and select their classifications.  The goal is to establish a reasonable and attainable program in each district that meets the specific needs of that district. The classification of any building may be revised at the end of each year.

Inspections based upon a complaint come from various sources, including individuals that contact the FDNY directly. Fire Commissioner Salvatore Cassano recently testified that the inspection of private dwellings is not part of the Department’s fire prevention program.
 However, the Commissioner indicated that when the Department receives a complaint of an illegal conversion or illegal occupancy in a private dwelling, it attempts to conduct an inspection.
 While the Fire Department does not have the authority to write violations for illegal conversions or non-compliance with Certificates of Occupancy,
 the Building Code does authorize the Department to enforce other illegal conversion-related Building Code provisions, such as those relating to egress and fire protection systems.
 Depending on the conditions, the Department can enforce such provisions by issuing: a Violation Order, a Notice of Violation, a Special Recommendation Report, a Summons, or a Vacate Order.
 Fire company personnel are also authorized to make referrals, using referral report, A-8, to refer conditions which are enforceable by other City departments or agencies, typically DOB or HPD.

What Happens When Access is Denied?

According to DOB procedures, when an inspector cannot gain access to a property, either because no one answers the door or because the Department is denied access by someone who is home, the inspector must leave a form called an LS-4, which asks that the owner or “responsible party” for the property to call the Department to arrange for an inspection.
 If the responsible party does not reply to the LS-4 then a second attempt to gain access is made by the Department. If access is denied a second time then a computer-generated letter is automatically mailed to the property owner at the owner’s address on record with the Department of Finance. Unless another complaint is received about the property, DOB will generally close the case after two unsuccessful attempts at access.
 


If after the second unsuccessful attempt an inspector does not wish to close a case, he or she can work with DOB’s legal staff to prepare a request for an access warrant in New York State Supreme Court. DOB procedure requires that any request for the preparation of a warrant application provide proof that there exists a reasonable basis to believe an illegal conversion exists at the premises and that there were at least two prior unsuccessful attempts to gain access made on different days at different times, with at least a four hour difference in the time of day the inspections were attempted.
 DOB’s procedures are based on the constitutional standard for seeking an administrative access warrant, which is lower than the showing of probable cause required for criminal search warrants. According to the United States Supreme Court, an agency applying for an access warrant must only show that there are reasonable legislative or administrative standards for conducting the inspection and that an access was previously sought without a warrant.
 After DOB’s legal staff decides to move forward with an access warrant, the New York City Law Department handles the drafting and processing of the request in New York State Supreme Court.

The BISP Manual sets out the Fire Department’s process and procedures if they are unable to gain access for an inspection. Fire Commissioner Cassano recently testified at a City Council hearing that the Fire Department rarely seeks access warrants to complete inspections based on illegal conversion complaints. He stated that warrants are not frequently sought because inspectors are often successful in gaining access or a referral of the complaint is made to DOB, and DOB follows up by inspecting.


The Committees requested information from HPD regarding their policies and procedures for responding to situations in which access is denied and how often access warrants are sought. 
Conclusion
As a result of the recent fires in the Bronx and Brooklyn, the Speaker of the City Council, Christine C. Quinn, has convened a Task Force to identify obstacles to City agencies gaining access to property in order to investigate illegal conversion complaints. The goal of the Illegal Conversion Task Force is to bring all of the pertinent agencies and stakeholders together, including the state court system, in an effort to discuss the current methods for addressing illegal conversion as well as any suggestions for improving performance. 

As a precursor to the creation of the Task Force, today’s hearing will provide DOB, HPD and FDNY with the opportunity to discuss their current practices surrounding the issue of illegal conversions.  The Committees are specifically interested in exploring the issue of complaints to and referrals among City agencies and whether there are certain thresholds or characteristics of a property, which trigger a referral. The Committees also look forward to hearing more from DOB, FDNY and HPD about the procedures used to seek administrative warrants in Supreme Court after failing to gain access.  
Preliminary research conducted by the Committees regarding inspection of illegal conversion complaints in other jurisdictions, such as Chicago, indicates that off-hours inspections, including nights and weekends, is often one of the most successful methods used to gain access to a building in order to document illegal conversions and issue violations.  On May 23, 2011 DOB Commissioner Robert LiMandri testified before the Finance and Housing and Buildings Committees regarding future plans for reduced overtime for DOB inspectors in the upcoming fiscal year. 
 The Committees are concerned about the impact of such cuts on an inspector’s ability to gain access to an apartment to investigate an illegal conversion complaint.
In addition to DOB, HPD, and FDNY, the Committee expects to hear testimony from housing advocates, and property owners about the prevalence and adverse consequences of illegal conversions and suggestions about how to better gain access to buildings of concern.
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