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THE COUNCIL

REPORT OF THE INFRASTRUCTURE DIVISION

MARCEL VAN OOYEN, DEPUTY CHIEF OF STAFF

COMMITTEE ON HOUSING AND BUILDINGS

Hon. Madeline Provenzano, Chair

June 28, 2004

RES. NO. 289
By: Council Members Lopez, Reyna, Gerson, DeBlasio, Brewer, Clarke, Gennaro, James, Liu, Martinez, Nelson, Reed, Rivera, Sanders, Vann, Palma, Seabrook, Gonzalez and McMahon.

TITLE:
Resolution calling upon the United States Department of Housing and Urban Development to create and implement policies that provide greater transparency regarding the status of buildings whose Section 8 status is set to expire or which have been labeled “distressed” by the Department of Housing and Urban Development.
Background and Analysis
Today the Committee will conduct a hearing on Res. No. 289 that calls upon the United States Department of Housing and Urban Development (HUD) to create and implement policies that provide greater transparency regarding the status of buildings whose Section 8 status is set to expire or which have been labeled “distressed” by HUD. Today is the third hearing on Res. No 289. The first and second hearings on Res. No. 289 were held by the Subcommittee on Public Housing, chaired by Diana Reyna, on May 3, 2004 and May 25, 2004, respectively. The intent of those hearings were to explore potential solutions designed to preserve the decreasing stock of affordable housing units in New York City that receive federal project-based Section 8 subsidies.
I. Federal Section 8 Housing Programs

Federal Section 8 housing subsidies are administered by HUD and are authorized under Section 8 of the United States Housing Act of 1937.
 Two of the more prominent Section 8 programs that HUD administers are referred to as the: (1) Tenant-based rental assistance, also known as the Section 8 Housing Choice Voucher Program (Voucher Program), and (2) Project-based rental assistance. Both Section 8 programs have similar basic rules and requirements; tenants must remain income eligible
 and may not pay more than 30% of household income on rent, with the difference in rent covered by Section 8 assistance (discussed below).
The major difference between both programs is that with project-based Section 8 assistance, the federal subsidy is attached to dwelling units in a residential building where income eligible families reside and such units remain affordable for the life of the Section 8 contract entered into between HUD and the owner of such residential building. In addition, under this program either an entire building or a specific number of units in a building are allocated for lower-income tenants.

II. Project-Based Section 8
Between 1974 and 1984, HUD entered into project-based Section 8 rental assistance contracts with thousands of property owners who were willing to commit to providing housing for low-income tenants for at least 20 years and in some cases, up to 40 years. In exchange for agreeing to participate in this Program, HUD offered these owners favorable mortgage financing, long-term rental assistance or both.
 These contracts included rental amounts for each apartment that HUD would guarantee for the life of the contract. Often, these contracts provided landlords with rents that were far above the market-rate rents for adjacent properties, especially in distressed neighborhoods. At other times, these contracts provided landlords with rents that were far below the market-rate for surrounding properties, especially in neighborhoods experiencing gentrification and rising property values.

A. National Trend

The current problem with project-based Section 8 housing in New York City represents one example of a nationwide trend where federally assisted, affordable housing units are being lost forever through conversions to market-rate rentals, cooperatives, and condominiums. As of 2003, there were approximately 1.6 million apartments across the nation receiving project-based HUD subsidies,
 serving approximately 3 million elderly, disabled and low-income families.
 However, according to a recent report by the National Housing Trust (NHT), between 1995 and 2003, the number of HUD-subsidized units decreased nationwide by over 300,000, (162,342 of these units were receiving project-based Section 8 rental assistance)
 and over half of these affordable units were lost between 1998 and 2003.
  Currently, our nation losses 2,000 units every month to “opt outs and conversions to unsubsidized housing.”
 
B. Local Trend - New York City 

The problem of losing this type of affordable housing in New York City is only magnified because the City has been facing an affordable housing crisis for decades. As of today, there are approximately 72,000 remaining housing units in properties that receive project-based Section 8 assistance in New York City.
  More than half, or nearly 34,223 of these units, in 290 properties, are “at risk” of opting out of the Section 8 Program by FY 2009 due to expiring contracts.
 (Most of these properties also have federally insured or subsidized mortgages.)
 In 2004 alone, more than 10,500 project-based units are currently “at risk” of opting out of the Program due to expiring contracts.
`
 In addition, nearly half, or approximately 17,000 (of the 34,223) assisted units are currently in a distressed condition and are “at risk” of foreclosure by HUD.
 

As of May 2003, more than 9,200 federally subsidized housing units were lost in New York City since 1994, with the majority of losses occurring in “the past few years.”
 Thus, given this local trend and the national trend discussed above, without a plan to preserve the 34,223 project-based Section 8 units “at risk” of exiting the Program; opt-outs, prepayments of subsidized mortgages and HUD foreclosures could lead to a vast exodus of affordable units to market rate, now, and in the next few years.
III. HUD’s Policy for Distressed Properties: Prepay and Opt Out or Foreclose

As mentioned above, there are approximately 17,000 Section 8 units in New York City that are currently classified by HUD as “distressed” properties.  In January of 2003, the Director of HUD's Office of Asset Management, Beverly Miller, issued a memo to all HUD field offices encouraging aggressive enforcement action for buildings that are “at-risk” due to financial mismanagement or failing physical conditions.  Specifically, this memo spells out HUD’s revised policy with regard to properties which receive a failing Real Estate Assessment Center (REAC) score. (REAC is HUD’s grading system for measuring the physical condition of a project-based Section 8 property. The grading scale is 1-100 with a score of 60 or above as passing.) This memo states that all multifamily properties that fail two consecutive physical inspections will be referred to HUD’s Departmental Enforcement Center (DEC).  An owner must then remedy all cited violations.

For distressed properties, if building owners have the financial means, HUD encourages them to pre-pay any outstanding HUD mortgage or opt-out of the Section 8 Program and keep the property. In other cases, where the owner lacks the financial resources or the will to make repairs, HUD seizes the property and uses foreclosure as an enforcement tool. Once HUD has foreclosed on a property, the agency sells the building at a public auction. In some cases, HUD has proceeded with foreclosure actions while ignoring federal statutes, such as 12 USCA §1701-z, that stress tenant participation, community input, and local control. There are many instances where tenants are left with no say in the disposition of their homes and are not given adequate notice to organize and create a financial package to save their building from going to auction. 

Moreover, HUD is legally obligated to offer state and local governments the “right of first refusal” to purchase a property being disposed of by HUD, such as when HUD takes title to one of its subsidized multifamily properties after foreclosure.
 At this time, nearly every one of the 17,000 units currently at risk of foreclosure by HUD in New York City also have project-based Section 8 contracts.

Furthermore, HUD has no policies or adequate procedures in place to pre-qualify bidders prior to foreclosure auctions to ensure that they are responsible landlords with experience owning and operating multi-family affordable housing.  In many cases, the lack of pre-qualification policies and procedures results in many unqualified bidders and irresponsible property owners purchasing buildings for above-market prices that are driven up at auctions.
  Such owners then find that because rents are required to remain low (because the property may still be subject to affordable use restrictions normally set forth in the underlying federal subsidized or insured mortgage or documents filed with the original deed), they are not profiting from their investment and therefore have little incentive to maintain or make outstanding repairs to the property.

IV. Notice

A. Recent GAO Report
 

A recent report issued by the United States General Accounting Office (GAO) detailed the loss of Section 8 housing in the United States, and found that fewer than half of state and local agencies identify and track properties that may leave HUD programs because they are not notified of the buildings that are scheduled to leave the Section 8 Program. This report also found that nearly two-thirds of these agencies nationwide do not track the maturity dates of HUD mortgages.  Having information about when properties are eligible to leave the Section 8 Program would better enable local housing agencies to use available tools and incentives to preserve the buildings’ affordability for low-income tenants. Thus, if the City for example, was informed on a regular basis of the status of buildings leaving the Section 8 program, the Department of Housing Preservation and Development (HPD) as well as non-profit housing organizations would be better equipped to provide legal, technical and/or financial assistance to tenants.

B. Current Forms of Notice Required

As mentioned below, owners must provide tenants and HUD with at least one year’s notice of their intention to opt-out of the Section 8 program. This notice also must state that tenants have the right to remain in their units and will be offered special vouchers if their building leaves the Section 8 Program.
 Owners also are required to provide HUD, tenants and local government with notice of their intent to prepay a HUD subsidized mortgage concerning “eligible low-income housing” at least 120 days but no more that 270 days prior to prepayment.
 Furthermore, HUD is required to give local government and tenants that reside in subsidized buildings facing foreclosure at least 60 days notice before their building is scheduled for auction.
`
 In many cases, materials that are sent to tenants are not translated into languages other than English, and in some cases the tenants are not be English speakers.
As a policy, HUD should provide more timely and regular notice to HPD and/or other local housing agencies regarding the status of buildings leaving the Section 8 program.  Communications from HUD should include accurate financial data pertaining to the properties because, if HPD had adequate notice, this agency, as well as non-profit housing organizations, would be better equipped to provide legal, technical or financial assistance to the tenants.

Update


On Monday, June 28, 2004, the Committee adopted this legislation by a vote of nine in the affirmative, zero in the negative and no abstentions.


Accordingly, the Committee recommends its adoption.

� 42 USC 1437 et., seq. 


� Section 8 assistance is targeted to tenants with income levels no greater than 80 percent of area median income; the Section 8 income limit for a family of four in New York City is currently $50,250. 


� See HUD’s website at � HYPERLINK "http://www.hud.gov/offices/pih/programs/hcv/project.cfm" ��http://www.hud.gov/offices/pih/programs/hcv/project.cfm�


� See GAO report at Note 49 infra. 


� See DeFilippis at Note 18 infra. This CSS policy paper also explains that the economic and geographic location of a neighborhood is not necessarily an indicator of an owner’s election to opt out of the Section 8 Program.


� See Michael Bodaken, Taking the right steps to preserve affordable housing: The correct path lies just ahead, Affordable Housing Finance, July 2003. Michael Bodaken is the President of the National Housing Trust (NHT), whose mission is to preserve affordable multifamily housing.  This article can be found at � HYPERLINK "http://www.nhtinc.org" ��www.nhtinc.org� 


� See 10/9/02 Cong. Testimony, by James R. Grow, Staff Attorney for the National Housing Law Project (NHLP), prepared testimony on H.R. 425 before the Committee on Senate Banking, Housing, and Urban Affairs’ Subcommittee on Housing and Transportation. 


� See National Housing Trust’s (NHT) draft report entitled, Changes to Project-Based Multifamily Units in HUD’s Inventory Between 1995 and 2003, at � HYPERLINK "http://www.nhtinc.org/pub_pol_art.asp#PBS8" ��http://www.nhtinc.org/pub_pol_art.asp#PBS8�, April 26, 2004. This number of 300,000 includes a loss of units from a combination of three federal programs, including project-based rental assistance (162,341), federally insured Section 236 mortgages (82,055) and the Section 8 Moderate Rehabilitation program (59,015). In this report, NHT partnered with the Center on Budget and Policy Priorities (CBPP) by analyzing HUD data and found that, from 1995 to 2003, HUD awarded between 221,000 to 236,000 vouchers to tenants upon conversion of units to market-rate housing, thereby resulting in a net loss of 74,000 housing subsidies. However, the report also emphasizes that, although there is a net loss of 74,000 housing subsidies, the loss of over 300,000 units of the nation’s affordable housing stock is devastating because these affordable units remain lost forever.   


� See Id. See also Bodaken at Note 7 supra.


� See NHT’s written testimony, submitted for this Subcommittee’s May 3, 2004 hearing. NHT also submitted a “Special Report,” referred to in their written testimony, entitled, “Expiring Section 8 Contracts in New York City” before the end of FY 2009.     


� This data was compiled from HUD’s website by the Urban Homesteading Assistance Board (UHAB) as of April 29, 2004. UHAB is a local organization whose primary mission is to: assist low-income people in obtaining and sustaining fair, decent, and affordable housing; help develop programs based on the principles of cooperative ownership and resident control; and help influence and create low income housing policy from a local to a national level.


� See NHT’s special report at Note 11 supra. This report does not include data on Section 202 and 811 properties, which are supportive federal housing programs for the elderly and disabled, respectively. 


� See Id.


� This data was compiled from HUD’s website by UHAB on May 7, 2004.


� In 2003, there were 141 properties, with more than 17,000 assisted units, with Section 8 contracts that expired. See DeFilippis at Note 18 infra.


� This data was compiled from HUD’s website by UHAB, as of April 29, 2004. Note that this number can change daily because it is based on the number of properties that have failed one physical inspection by HUD and a property is not considered “distressed” if it passes the next inspection (see discussion below). 


� See James DeFilippis, Keeping the Doors Open: HUD-Subsidized Housing in New York City, Community Service Society (CSS) Policy Brief, Number 13, May 2003. “CSS is an independent, nonprofit organization that has been leading the fight against poverty in New York City…for over 150 years.” This report can be found on CSS’s website at � HYPERLINK "http://www.cssny.org" ��www.cssny.org�.  


� Memorandum from Beverly Miller, Director, Office of Multifamily Asset Management, HUD, to all Owners, Agents and Contract Administrators, Performance Based Contract Administrators, Rural Housing Service, dated January 16, 2004.  


� See 12 USCA 1701z-11(i).


� Telephone interview with Dina Levy, organizer for UHAB, April 26, 2004; See also GAO report at Note 49 infra.


� One good example of this is a complex in the Bronx called the Pueblo de Mayaguez. See Tom Robbins, After Neighbor Turnaround, HUD Seeks to Cash Out - The New Bronx Market, Citystate, September 25-30, 2003.  The new owner who acquired the building because he had the highest bid had over 1400 outstanding code violations on his other properties in the City. 


� See United States General Accounting Office (GAO) Report, “Multifamily Housing: More Accessible HUD Data Could Help Efforts to Preserve Housing for Low-Income Tenants,” GAO-04-20, issued January 2004 to Congress but released to the public on February 23, 2004.


� See 42 USC 1437f(c)(8).


� See Pub. L. No. 105-276, Section 219, 12 Stat. 2461, 248l (October 21, 1998).


� See 12 USCA 1701z-11; See also 24 CFR 290.11


� Under 12 USCA 1701z-11(i), HUD is required to “notify the appropriate unit of general local government…” no more than 30 days after “acquiring title to a multifamily housing project” of their “exclusive right under this subsection to make a bona fide offer to purchase the project.”
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