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INTRODUCTION

On November 29, 2017, the Aging Committee, chaired by Council Member Margaret Chin, will consider Proposed Int. No. 1278-A, a Local Law in relation to the creation of an online public searchable database of social adult day cares registered in the city; Resolution 1225, a Resolution calling upon the New York State legislature to significantly increase funding for the New York State Long Term Care Ombudsman; and Proposed Res. No. 1226-A, a Resolution calling upon the New York State Legislature to pass and the Governor to sign A. 2743, in relation to violations of safety in adult care facilities. This is the second hearing on these items.  The first hearing was held on April 26, 2017, at which the Committee heard testimony from the Department for the Aging (DFTA) and other interested stakeholders. 
Social Adult Day Care

Social Adult Day Care (SADC) is a form of Adult Day Services (ADS),  which provides functionally impaired individuals, such as those suffering from Alzheimer’s, dementia, or other chronic health conditions, with socialization, supervision, monitoring, personal care, and nutrition in a protective setting during part of the day.
   SADC programs are intended to offer a cost effective alternative to in-patient services while allowing the individual receiving services to maintain a higher quality of life.   


SADC programs serve a particularly vulnerable segment of the population of older adults by providing them a secure environment where participants can receive care designed to help them achieve optimal levels of physical and mental cognitive functioning.
   Caring for a functionally impaired family member often places a great burden and stress on loved ones and social adult day care programs can provide caregivers with much needed respite, as well as an opportunity to continue working.

While properly managed SADC programs provide an essential service, the lack of regulation and oversight of these programs has created an opportunity for unscrupulous providers to open programs that may endanger the welfare of vulnerable seniors, threaten the funding of senior centers, and lead to fraudulent Medicaid practices.
  For example, the 2011 Medicaid redesign made it easier for SADCs to contract with Managed Long Term Care (MLTCs) plans, which led to numerous “pop-up” SADCs entering the market especially in New York City.
  

Previously, only SADC programs that receive funding from the New York State Office for the Aging (NYSOFA) or local area agencies on aging, such as DFTA, were required to comply with the minimum requirements for SADCs set forth in regulations promulgated by NYSOFA, known as Title 9 NYCRR 6654.20 (the “Regulations”).
  The Regulations require SADC programs to adhere to service standards that include participant eligibility requirements, admission and discharge instructions, and the development of a service plan for each consumer.
 Programs must provide socialization services, supervision and monitoring, personal care, and nutrition.
 Allowable optional services include maintenance and enhancement of daily living skills, transportation between the home and the program, caregiver assistance, and case coordination.
  
On May 8, 2015, the New York State Department of Health (NYSDOH), along with the Office of Medicaid Inspector General (OMIG), and NYSOFA established a new certification process for SADC providers who contract with MLTCs, but do not receive public funding, requiring these SADCs to also meet the standards and requirements of the Regulations.
  This policy made it the responsibility of the MLTCs to ensure that SADCs under contract have completed the certification. It further requires MTLCs to only admit patients to a SADC if an individual has a clinical or functional need for community based long-term care services (CBLTCS).

Furthermore, in May 2014, Council Member Margaret Chin introduced Int. No. 358, which sought to regulate those social adult day care programs that did not receive funding from the state or city.
 Subsequently, Int. No. 358 was amended to require all SADC programs operating in New York City, regardless of their funding source, to register with DFTA, to place primary responsibility of regulation of SADC programs with DFTA, and to expand the role of the SADC ombudsperson provided for in the legislation.
 The bill became law on January 17, 2015, as Local Law 9 of 2015 (Local Law 9).


As enacted, Local Law 9 requires all SADCs that do not receive grant funding pursuant to the State Elder Law to meet the standards and requirements under the Regulations.
 DFTA was required to adopt rules establishing civil penalties between $250 and $500 per day for SADCs and specify those violations subject to penalty.
 The law required that such rules be adopted 12 months after the law’s enactment.
 As of the date of this hearing, DFTA has not proposed any rules concerning SADCs. 

Furthermore, all SADCs operating in the city are mandated to register with DFTA.
 This requirement took effect on July 17, 2015.
 All current (as of that date) SADCs were required to register with DFTA no later than November 1, 2015, and programs established after November 1, 2015 must register with DFTA within two weeks of establishment.
 DFTA’s prescribed registration form requires each SADC to provide, at a minimum
:

· The program’s name, tax ID number, site address, phone number, days and hours of operation, and year of establishment;

· Certification that the program site is compliance with the Americans with Disabilities Act (ADA);

· Whether or not the program has certified with the New York State Office of the Medicaid Inspector General, and if not, an explanation of the failure to certify;

· The name, title, phone number, and email address of its director;

· Information about its corporate structure, including the entity type and corporate address; and

· The name, address, and phone number of each MTLC, which with the program has a formal agreement.

Any entity that operates as a SADC without registering is subject to a civil penalty of $250 to $1,000 per day.
 The responsibility is on the SADC to provide updated registration information as changes occur.

Local Law 9 authorizes DFTA and employees of another agency designated by the Mayor to issue notices of violation for failure to register or follow program standards.
 Since no such agency was designated within 30 days after the law was enacted, the Department of Consumer Affairs was automatically authorized to issue such notices along with DFTA.
  According to DFTA’s testimony at a hearing of the Aging Committee in February 2017, entitled “Oversight - Social Adult Day Care Follow-Up,” the Department of Consumer Affairs has not issued any notices of violation.

Finally, Local Law 9 established an ombudsperson at DFTA responsible for establishing a system to receive comments and complaints with respect to any SADC.  The ombudsperson is responsible for requesting a list once a year of certified SADCs operating within the city from the NYDOH, investigating complaints, and reporting information known to DFTA that a SADC may be in violation of the provisions of Local Law 9.  Upon finding that there has been such a violation, DFTA must notify the SADC and reimbursing MLTC of the violation and request that the MLTC respond to the ombudsperson about if and how such violations will be addressed.
 The ombudsperson may also, at their discretion, forward the results of the investigation and the response from the MLTC to appropriate governmental entities.
 All SADCs must prominently post a sign onsite with information on how to contact the ombudsperson, and that a person may contact the ombudsperson if they have a comment or complaint regarding the SADC.
  Individuals seeking to make a compliant or comment regarding any SADC in the City may do so by calling 311 or entering a complaint through DFTA’s online portal.

To assist DFTA with their oversight of SADCs, Council Member Chin introduced Int. No. 1278, on September 28, 2016, which would require DFTA to issue a performance summary card to all SADCs operating in the City.  The SADCs would be required to post the performance summary card at or near the entrance with information about SADCs compliance with the Regulations, as well as any rules promulgated by the department. The summary cards would also include information related to penalties imposed on a social adult day care and provide a comparison for other SADCs in the area.   

Int. No. 1278 was amended and became Proposed Int. No. 1278-A which would require DFTA to create an online searchable database of social adult day cares registered in the city.  The database will by searchable by name, borough, and zip code.  It will include all relevant information reported by SADCs to DFTA pursuant to subdivision b of section 21-204. It will also include notices of violations issued, if any, and the adjudication results of such violations.  The database will further allow individuals to submit complaints to the SADC ombudsman electronically. 
Long Term Care Ombudsman 
Long-term care ombudsman program (LTCOP) is a federal advocacy program dedicated to protecting people living in long-term care facilities.
  The New York State Long-Term Care ombudsman has been in existence since 1972, the federal older Americans Act, required each state to establish an office of the State Long Term Care Ombudsperson and to employ qualified, full-time person to serve as the State ombudsman.
  In New York State, there is a State Ombudsman and 15 Regional Ombudsman coordinates, who support and train more than 1,000 certified Ombudsmen who are first line of contact with residents and long-term care facilities.
  They serve as an advocate and resource for people who live in nursing homes, adult homes and licensed residential care facilities.  They also help residents and families understand and exercise their rights to quality care and service and inform governmental agencies, providers and the public about issues and concerns affecting residents of long-term care facilities, their work in done entirely free of charge.
  Resolution No. 1225 calls upon the State to increase the funding for the long-term care ombudsman, which is severally underfunded.
Adult Care Facilities

Adult care facilities are adult homes, enriched housing, and assisted living programs that provide temporary or long-term, non-medical residential care services to adults who are unable to live independently, but who do not require a nursing home.
  The long-term residential care industry in New York State has had a long history of poor care, including complaints of inadequate care, inadequate monitoring, inappropriate medication management, and neglect.
 

Proposed Res. No. 1226-A asks the State to pass and the Governor to sign legislation that would increase the penalties for safety violations in adult care facilities.   
ANALYSIS OF PROPOSED INT. NO. 1278-A

Proposed Int. No. 1278-A- A Local Law to amend the administrative code of the city of New York, in relation to the creation of an online public searchable database of social adult day cares registered in the city

Section one of Proposed Int. No. 1278-A amends section 21-204 of the administrative code to add subdivision e. 

New subdivision e relates to an online public searchable database of social adult day cares.  DFTA shall create and maintain an online searchable database of social adult day cares registered with DFTA pursuant to subdivision b of section 21-204.  The public shall be able to search for social adult day cares by the name under which the social adult day care was registered, by the name under which it does business, by borough, and by zip code. The database shall include the following information reported to the department pursuant to such subdivision:  

(i) the name, address, telephone number, and website, if any, of the social adult day care; 

(ii)  the corporate structure and ownership of the social adult day care; 
(iii) the days and hours of operation of the social adult day care; 
(iv)  the year the social adult day care was established; and 
(v) the name, address and telephone number of any managed long term care company with which the social adult day care has a formal agreement. 
The database would have to include any other relevant information reported to DFTA pursuant to subdivision b.
Proposed Int. No 1278-A further adds that, if applicable, the database shall indicate the number of notices of violation issued and the outcome of any adjudication conducted pursuant to subdivision c of 21-204.  The database shall also include the year and nature of the notice of violation and the adjudication, but that the database may not contain any personally identifying information about a complainant.   

Proposed Int. No 1278-A would further add that the database shall allow an individual to submit complaints electronically about a social adult day care to the ombudsperson. 

Section two indicates that this local law would take effect 180 days after it becomes law, except that DFTA shall take any steps necessary to implement the local law, including the promulgation of rules, prior to such date.

ANALYSIS OF RES. NO. 1225
Res. No. 1225 - Resolution calling upon the New York State Legislature to significantly increase funding for the New York State Long-Term Care Ombudsman Program
 
Res. No. 1225 would state that the long-term residential care industry in New York State has had a long history of providing poor care; and that numerous studies have shown that the same problems identified over the last few decades are still causing harm to residents in long-term care facilities today, such as inadequate care and monitoring, inappropriate medication management and neglect. 
The resolution would also state that residential care facilities include nursing homes, which provide continuous medical or skilled nursing care and related services above the level of room and board.  The resolution would further state that residential care facilities also include adult care facilities (such as adult homes, enriched housing and assisted living programs), which provide non-medical residential care services to adults who are substantially unable to live independently.  Res. No. 1225 would cite the fact that, according to the Kaiser Family Foundation, New York State has the highest number of nursing home residents in the country, with 105,131 residents out of a total of 1,347,983. 
The resolution would then explain that, according to the New York State Department of Health (“DOH”), nearly 50 percent (250 of 531) of all licensed adult care facilities and nearly 30 percent (175 of 628) of all nursing homes in New York State are located within New York City.  The resolution would also state that an investigative series by The New York Times in 2002 uncovered widespread abuse, inhumane conditions and suspicious deaths in adult homes in New York City.  
Res. No. 1225 would also state that the New York Times series detailed numerous instances of squalid and vermin-ridden rooms, assault of residents by workers, suicides of mentally ill residents due to lack of supervision and treatment, forcible treatment and surgical operations for Medicare and Medicaid fees and misappropriation of residents’ funds. The resolution would then state that the New York State Office of the Attorney General brought criminal charges against nine employees of a New York City nursing home in 2006 after a hidden camera investigation revealed chronic patient neglect and falsification of patient records.   The resolution would further state that the hidden camera revealed that a patient developed dangerous pressure sores because the home failed to regularly attend to the patient and also showed that the patient often received no assistance in eating and often went without any food or drink entirely.

Res. No. 1225 would explain that a class action was brought in 2013 against New York State on behalf of individuals with serious mental illness residing in 23 adult homes in New York City for failure to provide services to residents in the most integrated setting appropriate to their needs.   The resolution would then explain that the 1978 amendments to the Older Americans Act required every state to operate a Long-Term Care Ombudsman Program (“LTCOP”) that advocates for the health, safety, welfare and rights of residents of nursing homes, adult homes and other similar adult care facilities.  The resolution would further explain that, in New York State, the LTCOP is administratively housed within the New York State Office for the Aging (“NYSOFA”) and provides services through a network of 36 local programs. 
The resolution would then explain that, according to the NYSOFA, each local ombudsman program has a designated ombudsman coordinator who recruits, trains and supervises a corps of trained volunteers (currently more than 1,000 statewide) that provide a regular presence in nursing homes and adult care facilities.   The resolution would then state that, under Title VII of the Older Americans Act, LTCOP responsibilities include identifying and resolving complaints made by or on behalf of residents, providing information to residents about long-term care services, representing residents’ interests before governmental agencies, seeking administrative, legal and other remedies to protect residents, and recommending changes to laws and policies on behalf of residents.  
Res. No. 1225 would then state that, while New York State has the largest nursing home population in the country, its LTCOP is severely underfunded and understaffed compared to other states’ LTCOPs.  The resolution would then cite the fact that, according to the U.S. Department of Health & Human Services (“HHS”), California, has the second largest nursing home population in the country (97,970 residents) after New York State.  The resolution would further state that California, despite being second, far surpassed New York State in terms of LTCOP staffing, complaints handled and funding every single year from 2007-2013. 
The resolution would further state that, according to HHS, California’s LTCOP closed nearly 20 times as many cases in 2013 as did New York State’s LTCOP, with 30,964 closed cases compared with only 1,606 closed in New York State.  The resolution would also state that according to HHS, California gave $3,788,210 to its LTCOP in 2013, while New York State gave only $229,236 - less than one-tenth of the amount California provided.  The resolution would explain that, according to the Long Term Care Community Coalition, New York State’s LTCOP is the fifth lowest in the nation in terms of percentage of state funding it receives and 16th lowest in the actual dollars it receives. 
Res. No. 1225 would further explain that, according to the Long Term Care Community Coalition, given New York State’s size (nearly 20 million residents) and the fact that it has the largest nursing home population in the country, these figures indicate a serious lack of support by the State in ensuring that long-term care residents have meaningful access to LTCOP services.   
The resolution would then argue that in order to fulfill its mandate to advocate for and protect nursing home and adult care facility residents, state support for New York State’s LTCOP should rise at least to the level that California provides.  The resolution would further argue that increased financial support for the LTCOP will help to improve the quality of care and quality of life for the large number of long-term care residents in New York City, and would therefore state that the Council of the City of New York calls upon the New York State Legislature to significantly increase funding for the New York State Long-Term Care Ombudsman Program.
ANALYSIS OF PROPOSED RES. NO. 1226-A
Proposed Res. No. 1226-A - Resolution calling upon the New York State Legislature to pass and the Governor to sign A.2743, in relation to violations of safety conditions in adult care facilities
                    

Proposed Res. No. 1226-A would state that the long-term residential care industry in New York State has had a long history of poor care, and numerous studies have shown that the same problems identified over the last few decades are still causing harm to residents in adult care facilities today, such as inadequate care and monitoring, inappropriate medication management, and neglect.  

                     The resolution would further state that adult care facilities, such as adult homes, enriched housing and assisted living programs, provide temporary or long-term, non-medical residential care services to adults who are substantially unable to live independently but who do not require a nursing home.   

Proposed Res. No. 1226-A would cite data from the New York State Department of Health (“DOH”), showing that nearly 50 percent of all licensed adult care facilities in New York State (250 of 531) are located within New York City. The proposed resolution would further explain that an investigative series by The New York Times in 2002 uncovered widespread abuse, inhumane conditions and suspicious deaths in adult homes in New York City.  

The resolution would further state that the New York Times series detailed numerous instances of squalid and vermin-ridden rooms, assault of residents by workers, suicides of mentally ill residents due to lack of supervision and treatment, forcible treatment and surgical operations for Medicare and Medicaid fees and misappropriation of residents’ funds. 

Proposed Res. No. 1226-A would further explain that the New York State Office of the Attorney General filed a lawsuit in 2002 against the former operators of a Brooklyn adult home for failing to provide for the health, safety and welfare of the residents, while forcing residents to live in deplorable condition.  The resolution would further state that the lawsuit detailed numerous occasions where common areas and residents’ rooms were infested with mice, cockroaches and flies and showed how operators diverted payments made by residents for room and board to entities the operators owned, while neglecting to pay for utilities and upkeep of the adult home. 
The resolution would further explain that a class action was brought in 2013 against New York State on behalf of individuals with serious mental illness residing in 23 adult homes in New York City for failure to provide services to residents in the most integrated setting appropriate to their needs.  
                   The resolution would further cite that Title 1 of Article 7 of the Social Services Law (“SSL”) provides DOH with oversight and enforcement authority over adult care facilities in New York State.  The resolution would further indicate that, according to a 2011 study of DOH inspection reports by the Long Term Care Community Coalition (“LTCCC”), although DOH identified regulatory violations in more than 5,000 inspections of adult care facilities between 2002 and 2010, only eight percent of those inspections led to enforcement actions.   
            Proposed Res. No. 1226-A would further state that Title 1 of Article 7 of the SSL permits DOH to assess civil penalties of up to $1,000 per day, but not per violation, for regulatory violations that adult care facilities commit. The resolution would further note that under this penalty scheme, a facility with one violation and a facility with many violations are subject to the same penalty cap of $1,000 per day.  The resolution would further explain that the maximum penalty per day has not been raised since the law’s inception in 1977. 
The resolution would note that pursuant to Title 1 of Article 7 of the SSL, DOH is prohibited from imposing penalties if a facility either has corrected a violation within 30 days of receiving notice of the violation or is acting in accordance with a plan to correct the violation, unless the violation endangered or resulted in harm to residents.   The resolution would further note that, according to MFY Legal Services, the current framework provides no incentive for facilities to comply with DOH regulations and instead allows facilities to repeatedly violate the regulations with impunity. 
               Proposed Res. No. 1226-A would further state that, according to the 2011 LTCCC study, even in the case of endangerment violations, only 74 percent of such violations led to the imposition of penalties by DOH between 2006 and 2010.  The resolution would further state that A.2743, introduced by Assembly Member Richard N. Gottfried and currently pending in the New York State Assembly, seeks to amend the SSL by strengthening DOH enforcement of applicable standards governing adult care facilities.  
  
The resolution would further state that the bill permits DOH to assess penalties per violation, in addition to the existing daily penalties.  The resolution would further note that the bill increases the maximum penalty for a violation from $1,000 to $5,000.   Proposed Res. No. 1226-A would further state that the bill grants DOH discretion to issue a reduced penalty for a violation if a facility either corrects the violation within 30 days or is acting in accordance with a plan to correct the violation.  

The resolution would further explain that the bill also provides that rectifying a violation does not preclude the assessment of a penalty if the violation, although corrected, was a violation in the same category as a violation that DOH cited at the previous facility inspection.  The resolution would further state that the bill prohibits hospitals, residential health care facilities and other adult care facilities from making referrals for admissions to any adult care facility that currently has its operating certificate revoked, suspended or denied by DOH; has been placed on DOH’s “Do Not Refer” list; or is subject to civil penalties for violating DOH regulations.  Proposed Res. No. 1226-A would further state the bill prohibits any new admissions to an adult care facility facing an enforcement action if DOH finds that a condition exists that is dangerous to the health, safety or welfare of any resident.  The resolution would further indicate that the bill eliminates an SSL provision that permits facilities receiving DOH’s highest rating to undergo inspections only once every 18 months instead of annually, reserving the 18-month inspection schedule for facilities that DOH finds in compliance with applicable statutes and regulations in the most recent inspection.  

Proposed Res. No. 1226-A would assert that the bill provides a strong incentive for adult care facilities to comply with DOH regulations and correct violations promptly. The resolution would attest that the bill would help to protect the health, safety and quality of life of the large number of vulnerable residents in adult care facilities in New York City and would therefore provide that the Council of the City of New York calls upon the New York State Legislature to pass and the Governor to sign A.2743, in relation to violations of safety conditions in adult care facilities.
	Proposed Int. No. 1278-A
 
By Council Members Chin, Koo, Menchaca, Salamanca, Treyger, Barron, Palma, Richards, Vacca, Vallone, Kallos and Rosenthal
 
A Local Law to amend the administrative code of the city of New York, in relation to the creation of an online public searchable database of social adult day cares registered in the city
 

Be it enacted by the Council as follows:
     
Section 1. Section 21-204 of the administrative code of the city of New York is amended to add new subdivision e to read as follows:
e. Online public searchable database of social adult day cares. 1. The department shall create and maintain an online public searchable database of social adult day cares registered with the department pursuant with subdivision b of this section, which the public shall be able to search by the name under which the social adult day care registered, by the name under which the social adult day care is doing business, by borough, and by zip code. The database shall include the following information reported to the department pursuant to such subdivision:  (i) the name, address, telephone number, and website, if any, of the social adult day care; (ii) the corporate structure and ownership of the social adult day care; (iii) the days and hours of operation of the social adult day care; (iv) the year the social adult day care was established; and (v) the name, address and telephone number of any managed long term care company with which the social adult day care has a formal agreement. The database shall further include any other relevant information reported to the department pursuant to this section.
2. If applicable, the database shall indicate the number of notices of violation issued and the outcome of any adjudication conducted pursuant to subdivision c. The year and nature of the notice of violation and the adjudication shall be posted, but may not contain personally identifying information about a complainant.    
3. The database shall allow an individual to submit complaints electronically about a social adult day care to the ombudsperson.  
§ 2. This local law takes effect 180 days after it becomes law, except that the department shall take such steps as are necessary for the implementation of this local law, including the promulgation of rules, prior to such date.
 
ENB/CCF
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Res. No. 1225
Resolution calling upon the New York State Legislature to significantly increase funding for the New York State Long-Term Care Ombudsman Program
 
By Council Members Chin, Barron, Palma, Vallone, Kallos and Menchaca 
 
                     Whereas, The long-term residential care industry in New York State has had a long history of providing poor care; and
                     Whereas, Numerous studies have shown that the same problems identified over the last few decades are still causing harm to residents in long-term care facilities today, such as inadequate care and monitoring, inappropriate medication management and neglect; and
Whereas, Residential care facilities include nursing homes, which provide continuous medical or skilled nursing care and related services above the level of room and board; and
Whereas, Residential care facilities also include adult care facilities (such as adult homes, enriched housing and assisted living programs), which provide non-medical residential care services to adults who are substantially unable to live independently; and
Whereas, According to the Kaiser Family Foundation, New York State has the highest number of nursing home residents in the country, with 105,131 residents out of a total of 1,347,983; and
Whereas, According to the New York State Department of Health (“DOH”), nearly 50 percent (250 of 531) of all licensed adult care facilities and nearly 30 percent (175 of 628) of all nursing homes in New York State are located within New York City; and
Whereas, An investigative series by The New York Times in 2002 uncovered widespread abuse, inhumane conditions and suspicious deaths in adult homes in New York City; and
Whereas, The New York Times series detailed numerous instances of squalid and vermin-ridden rooms, assault of residents by workers, suicides of mentally ill residents due to lack of supervision and treatment, forcible treatment and surgical operations for Medicare and Medicaid fees and misappropriation of residents’ funds; and
Whereas, The New York State Office of the Attorney General brought criminal charges against nine employees of a New York City nursing home in 2006 after a hidden camera investigation revealed chronic patient neglect and falsification of patient records; and
Whereas, The hidden camera revealed that a patient developed dangerous pressure sores because the home failed to regularly attend to the patient and also showed that the patient often received no assistance in eating and often went without any food or drink entirely; and
                     Whereas, A class action was brought in 2013 against New York State on behalf of individuals with serious mental illness residing in 23 adult homes in New York City  for failure to provide services to residents in the most integrated setting appropriate to their needs; and
Whereas, The 1978 Amendments to the Older Americans Act required every state to operate a Long-Term Care Ombudsman Program (“LTCOP”) that advocates for the health, safety, welfare and rights of residents of nursing homes, adult homes and other similar adult care facilities; and
Whereas, In New York State, the LTCOP is administratively housed within the New York State Office for the Aging (“NYSOFA”) and provides services through a network of 36 local programs; and
Whereas, According to the NYSOFA, each local ombudsman program has a designated ombudsman coordinator who recruits, trains and supervises a corps of trained volunteers (currently more than 1,000 statewide) that provide a regular presence in nursing homes and adult care facilities; and   
Whereas, Under Title VII of the Older Americans Act, LTCOP responsibilities include identifying and resolving complaints made by or on behalf of residents, providing information to residents about long-term care services, representing residents’ interests before governmental agencies, seeking administrative, legal and other remedies to protect residents, and recommending changes to laws and policies on behalf of residents; and
Whereas, While New York State has the largest nursing home population in the country, its LTCOP is severely underfunded and understaffed compared to other states’ LTCOPs; and
Whereas, According to the U.S. Department of Health & Human Services (“HHS”), California, has the second largest nursing home population in the country (97,970 residents) after New York State; and
Whereas, California, despite being second, far surpassed New York State in terms of LTCOP staffing, complaints handled and funding every single year from 2007-2013; and
Whereas, According to HHS, California’s LTCOP closed nearly 20 times as many cases in 2013 as did New York State’s LTCOP, with 30,964 closed cases compared with only 1,606 closed in New York State; and
Whereas, According to HHS, California gave $3,788,210 to its LTCOP in 2013, while New York State gave only $229,236 - less than one-tenth of the amount California provided; and
Whereas, According to the Long Term Care Community Coalition, New York State’s LTCOP is the fifth lowest in the nation in terms of percentage of state funding it receives and 16th lowest in the actual dollars it receives; and
Whereas, According to the Long Term Care Community Coalition, given New York State’s size (nearly 20 million residents) and the fact that it has the largest nursing home population in the country, these figures indicate a serious lack of support by the State in ensuring that long-term care residents have meaningful access to LTCOP services; and
Whereas, In order to fulfill its mandate to advocate for and protect nursing home and adult care facility residents, state support for New York State’s LTCOP should rise at least to the level that California provides; and
                     Whereas, Increased financial support for the LTCOP will help to improve the quality of care and quality of life for the large number of long-term care residents in New York City; now, therefore, be it
Resolved, That the Council of the City of New York calls upon the New York State Legislature to significantly increase funding for the New York State Long-Term Care Ombudsman Program.
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Proposed Res. No. 1226-A

 
Resolution calling upon the New York State Legislature to pass and the Governor to sign A.2743, in relation to violations of safety conditions in adult care facilities
 
By Council Members Chin and Palma
 
                     Whereas, The long-term residential care industry in New York State has had a long history of poor care, and numerous studies have shown that the same problems identified over the last few decades are still causing harm to residents in adult care facilities today, such as inadequate care and monitoring, inappropriate medication management, and neglect; and
                     Whereas, Adult care facilities, such as adult homes, enriched housing and assisted living programs, provide temporary or long-term, non-medical residential care services to adults who are substantially unable to live independently but who do not require a nursing home; and
                     Whereas, According to the New York State Department of Health (“DOH”), nearly 50 percent of all licensed adult care facilities in New York State (250 of 531) are located within New York City; and
                     Whereas, An  investigative series by The New York Times in 2002 uncovered widespread abuse, inhumane conditions and suspicious deaths in adult homes in New York City; and
Whereas, The New York Times series detailed numerous instances of squalid and vermin-ridden rooms, assault of residents by workers, suicides of mentally ill residents due to lack of supervision and treatment, forcible treatment and surgical operations for Medicare and Medicaid fees and misappropriation of residents’ funds; and
Whereas, The New York State Office of the Attorney General filed a lawsuit in 2002 against the former operators of a Brooklyn adult home for failing to provide for the health, safety and welfare of the residents, while forcing residents to live in deplorable conditions; and
Whereas, The lawsuit detailed numerous occasions where common areas and residents’ rooms were infested with mice, cockroaches and flies and showed how operators diverted payments made by residents for room and board to entities the operators owned, while neglecting to pay for utilities and upkeep of the adult home; and
Whereas, A class action was brought in 2013 against New York State on behalf of individuals with serious mental illness residing in 23 adult homes in New York City for failure to provide services to residents in the most integrated setting appropriate to their needs; and
                     Whereas, Title 1 of Article 7 of the Social Services Law (“SSL”) provides DOH with oversight and enforcement authority over adult care facilities in New York State; and
Whereas, According to a 2011 study of DOH inspection reports by the Long Term Care Community Coalition (“LTCCC”), although DOH identified regulatory violations in more than 5,000 inspections of adult care facilities between 2002 and 2010, only eight percent of those inspections led to enforcement actions; and
                     Whereas, Title 1 of Article 7 of the SSL permits DOH to assess civil penalties of up to $1,000 per day, but not per violation, for regulatory violations that adult care facilities commit; and
                     Whereas, Under this penalty scheme, a facility with one violation and a facility with many violations are subject to the same penalty cap of $1,000 per day; and
                     Whereas, The maximum penalty per day has not been raised since the law’s inception in 1977; and
Whereas, Pursuant to Title 1 of Article 7 of the SSL, DOH is prohibited from imposing penalties if a facility either has corrected a violation within 30 days of receiving notice of the violation or is acting in accordance with a plan to correct the violation, unless the violation endangered or resulted in harm to residents; and
                     Whereas, According to MFY Legal Services, the current framework provides no incentive for facilities to comply with DOH regulations and instead allows facilities to repeatedly violate the regulations with impunity; and
                     Whereas, According to the 2011 LTCCC study, even in the case of endangerment violations, only 74 percent of such violations led to the imposition of penalties by DOH between 2006 and 2010; and
Whereas, A.2743 introduced by Assembly Member Richard N. Gottfried and currently pending in the New York State Assembly, seeks to amend the SSL by strengthening DOH enforcement of applicable standards governing adult care facilities; and    
                     Whereas, The bill permits DOH to assess penalties per violation, in addition to the existing daily penalties; and
                     Whereas, The bill increases the maximum penalty for a violation from $1,000 to $5,000; and
                     Whereas, The bill grants DOH discretion to issue a reduced penalty for a violation if a facility either corrects the violation within 30 days or is acting in accordance with a plan to correct the violation; and
                     Whereas, The bill also provides that rectifying a violation does not preclude the assessment of a penalty if the violation, although corrected, was a violation in the same category as a violation that DOH cited at the previous facility inspection; and
Whereas, The bill prohibits hospitals, residential health care facilities and other adult care facilities from making referrals for admissions to any adult care facility that currently has its operating certificate revoked, suspended or denied by DOH, has been placed on DOH’s “Do Not Refer” list, or is subject to civil penalties for violating DOH regulations; and
Whereas, The bill prohibits any new admissions to an adult care facility facing an enforcement action if DOH finds that a condition exists that is dangerous to the health, safety or welfare of any resident; and
Whereas, The bill eliminates an SSL provision that permits facilities receiving DOH’s highest rating to undergo inspections only once every 18 months instead of annually, reserving the 18-month inspection schedule for facilities that DOH finds in compliance with applicable statutes and regulations in the most recent inspection; and
Whereas, The bill provides a strong incentive for adult care facilities to comply with DOH regulations and correct violations promptly; and
Whereas, The bill would help to protect the health, safety and quality of life of the large number of vulnerable residents in adult care facilities in New York City; now, therefore, be it
                     Resolved, That the Council of the City of New York calls upon the New York State Legislature to pass and the Governor to sign A.2743, in relation to violations of safety conditions in adult care facilities.
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