



Committee Staff:  
Richard Colón, Policy Analyst

Donna De Costanzo, Counsel








Veronica McNeil, Finance

Jonathan Rosenberg, Finance








Maria Alvarado, Communications

[image: image1.png]






The New York City Council

          Committee on Environmental Protection

James F. Gennaro, Chairman

Infrastructure Division

Marcel Van Ooyen, legislative director/deputy chief of staff

March 9, 2005
Proposed Res. No. 795-A:
By Council Members Gennaro, Baez, Barron, DeBlasio, Dilan, Foster, Gonzalez, Koppell, Martinez, McMahon, Palma, Reyna, Avella, Brewer, Clarke, Comrie, Fidler, Gentile, Gerson, James, Katz, Liu, Nelson, Quinn, Sanders Jr., Vann and Weprin

Title:
Resolution calling upon the Governor and New York State Legislature to execute the Memorandum of Understanding required for the implementation of the landmark 2003 New York State Brownfield Cleanup Program and distribution of funding through the Brownfield Opportunity Areas Program.



On March 9, 2005, the Committee on Environmental Protection will hold a vote on Proposed Res. No. 795-A, which calls upon the Governor and New York State Legislature to execute the Memorandum of Understanding required for the implementation of the landmark 2003 New York State Brownfield Cleanup Program and distribution of funding through the Brownfield Opportunity Areas Program.

I.
Background


In November of 2004 and February of 2005, the Committee on Environmental Protection held hearings on the status of New York City’s Brownfields Program and brownfields, in general.  At the February 2005 hearing, testimony was heard on two bills and a resolution: Int. No. 567, which relates to developing a comprehensive program for the remediation and reuse of brownfields; Int. No. 582, which relates to tax lien foreclosure by action in rem for properties where the redevelopment or reuse of which may be complicated by the presence or potential presence of contamination; and, Res. No. 795,  which calls upon the Governor and New York State Legislature to execute the Memorandum of Understanding required for the implementation of the landmark 2003 New York State Brownfield Cleanup Program and distribution of funding through the Brownfield Opportunity Areas Program.


The aforementioned bills and resolution seek to transform brownfield sites in New York City from community blights into community assets.  To that end, certain changes were made to Res. No. 795, resulting in Proposed Res. No. 795-A.  Today, The Committee will vote on Proposed Res. No. 795-A.

II.
Brownfields

A brownfield site is commonly considered to be any real property, the redevelopment or reuse of which may be complicated by the presence or potential presence of a hazardous waste, petroleum, pollutant, or contaminant.
  Such sites exist in nearly every community in New York State.  In New York City, the Mayor’s Office of Environmental Coordination (MOEC)  “coordinates the City’s official brownfields efforts. These involve participation in the Brownfields program of New York State’s Clean Water/Clean Air Bond Act and administration of a Brownfields Economic Redevelopment Initiative Pilot Grant, which was received from the United States Environmental Protection Agency (EPA) in 1996.”
  According to the MOEC

“[t]he City’s three Bond Act sites are the Maspeth Railroad Place site in Maspeth, Queens; Bush Terminal Landfill Piers 1-4 in Sunset Park, Brooklyn; and Barretto Point in Hunts Point, the Bronx. Under the grant, the City convened a Brownfields Task Force to study economic, technical and legal issues affecting brownfields redevelopment in New York City. The City also selected five pilot sites for investigation: "Public Place" in Carroll Gardens, Brooklyn; Vernam Barbadoes in Arverne, Queens; Barretto Point in Hunts Point, the Bronx; Mariners Marsh in Port Ivory, Staten Island; and Bushwick Housing in Bushwick, Brooklyn. In addition, MOEC assists City agencies with brownfields issues generally, helping with community involvement, state/federal agency interactions, investigation, remediation, and end-use planning issues.”


The presence of brownfields in New York City are a major policy concern because there is a limited supply of vacant land in the City and brownfields make up a large portion of the relatively few sites available in the City for development, and in some instances brownfields blight neighborhoods.  Despite the fact that “brownfields are generally less contaminated than the better-known federal and state Superfund sites, they can still pose significant threats to public health and the environment.”
  In fact, “[c]ontaminants can leach into the groundwater, and from there can flow into surrounding waterways.  Depending on the level of contamination, the presence of hazardous materials in a neighborhood can cause long-term health problems.”
  Furthermore, “the presence of contaminants inhibits the development of the site, which means [New York City] collects only a fraction of the potential property tax revenue from owners.  Cleaning up the land can restore it to productive use and generate tax revenue.”


According to a fiscal brief prepared in 2003 by the New York City Independent Budget Office (IBO), “[t]here are an estimated 3,000 acres to 4,000 acres of brownfields in the city.”
  Unfortunately, “[l]eft untouched, brownfields pose environmental, legal and financial burdens on a community and its taxpayers.  However, after cleanup, these sites can again become the powerful engines for economic vitality, jobs and community pride that they once were.”
 

III. New York State Brownfields Programs


In 1994, an administrative Voluntary Cleanup Program (VCP) was established in New York State for brownfields, “which are generally not as contaminated as those sites on either the federal or state Superfund lists.”


According to the New York State Department of Environmental Conservation (DEC), the VCP was established “to enhance private sector cleanups and to reduce the development pressures on “Greenfield” sites.”
  The VCP functioned under a

“cooperative approach among the New York State Department Environmental Conservation (the Department), the New York State Department of Health (NYSDOH), and Volunteers to investigate and/or remediate contaminated sites and return these sites to productive use.”
  Under the VCP, a Volunteer entered “into a Voluntary Cleanup Agreement (VCA) with the Department and thereafter submitted one or more work plans to investigate and/or remediate a site.”

The goal under the VCP was “to remediate the site to a level that is protective of public health and the environment for the Contemplated Use of the property.”

“Of the 332 Voluntary Cleanup Agreements that DEC has entered into, 51 sites are located in New York City.”




In a further attempt aimed at protecting public health by insuring cleaner water, cleaner air and more open space, in November 1996, the voters of New York State approved the 1996 New York State Clean Water/Clean Air Bond Act (“Bond Act”).  The $1.75 billion dollar Bond Act “provided funding for protection and restoration projects across the state, falling under five main categories: clean water, safe drinking water, solid waste, municipal environmental restoration, and air quality.”
  According to the IBO,

“Through the municipal environmental restoration component, local governments were eligible for funding to clean up municipally owned brownfields through the state’s Environmental Restoration Program (ERP).  Statewide, $200 million of the $1.75 billion was to be used for ERP.

Under ERP, [prior to the passage of the State’s recent brownfield legislation discussed in section III infra,] the state would reimburse local governments for 75 percent of the eligible costs of investigating and/or cleaning up contamination on eligible sites.  After the clean up occurred, the municipality could choose to either sell the property for redevelopment or dedicate the property to public use.  Any profits from a sale had to be shared with the state.”
  

Unfortunately, it appears that “New York City has not taken advantage of available state resources for environmental cleanup.”
  In fact, “of the $200 million made available through the 1996 bond act for municipal brownfields cleanup, approximately $175 million to $180 million remains, which is available to all municipalities within the State of New York.  [As of December 2003], the city has been awarded about $1 million.”
  The IBO has noted that 

“[a]dvocates and local and state officials point to a variety of reasons why New York City and other local governments have not done more to take advantage of DEC’s (New York State Department of Environmental Conservation) programs in the past, including the difficulty of navigating the agency’s regulations, conflicts between state and federal cleanup standards, and title restrictions.”


There are also brownfield remediation projects in which the private sector is currently involved.  For example, sites “are remediated as part of private real estate transactions in cases in which anticipated rents or sale prices will cover cleanup cost.”
  Additionally, the City’s “New Marketplace” housing plan, “announced in December of 2002, included the New Venture Incentive Program, a loan program that will provide financing for land acquisition and cleanup.”
  Through this housing plan, the City’s Department of Housing Preservation and Development will provide, through 2009, “$200 million in loan funds to private developers building housing affordable to households earning no more than 165 percent of area median income.”


Another cleanup fund available in New York City is through the City’s partnership with the New York Metro Brownfields Redevelopment Fund.  The Fund “is using public financing to leverage private investment in a revolving loan fund for brownfields cleanup.”
  Unlike the New Venture Incentive Program, previously mentioned, “eligible projects for this fund will not be restricted to housing.  Borrowers will be provided with technical assistance.”
  Nevertheless, despite this rise in new programs to spur remediation and redevelopment, “liability and cost issues have “deterred private landowners from cleaning up sites.” 


As a strong signal of its commitment to addressing the issue of brownfields, in September 2003, the New York State legislature passed the Superfund/Brownfield Law “to promote cleanup of the state’s brownfields.”

IV. 
New York State’s Superfund/Brownfield Law
On October 7, 2003, the Governor of New York signed into law the long-awaited new Superfund/Brownfield Law, which, among other things, created a Brownfield Cleanup Program (“BCP”) for New York State.
   The BCP, codified as new Title 14 of Article 27 of the Environmental Conservation Law, was formed to encourage the voluntary remediation of brownfields and “to address the environmental, legal, and financial barriers that often hinder the redevelopment and reuse of contaminated properties. . . .”
  Earlier this year, the State legislature passed a bill containing “technical corrections” to the initial brownfields law, which the Governor signed on October 5th. 

The goal of the BCP is to “remediate the site to a level that is protective of public health and the environment; taking into account the current, intended, and reasonably anticipated future use of the site.”
  Prior to the enactment of the Superfund/Brownfield Law, the DEC remediated brownfields through the VCP (discussed in Section II, supra), upon which the BCP is modeled, but which had no explicit statutory authority or regulations.  “This lack of formality, combined with the prospect of joint and several liability under the federal Superfund law, [had] discouraged investment in the cleanup and redevelopment of contaminated properties.”
  The BCP “helps citizens, developers and community groups transform brownfields into productive community assets by providing resources for all phases of remediation, from planning to redevelopment.”
  Such resources include various tax incentives and technical assistance grants of up to $50,000 each to help “facilitate participation of a citizen group in the cleanup decision-making process for a site.”

Those who the DEC accepts to participate in the BCP are separated into two categories – “participants” and “volunteers” – the former group consisting of those who owned a site at the time of contamination or are otherwise responsible for it and the latter group consisting of those not liable for such contamination or whose involvement with a site arose after the contamination occurred but were not responsible for it of for any new contamination.  But for certain exceptions, eligible sites include “any real property, the redevelopment or reuse of which may be complicated by the presence or potential presence of a hazardous waste, petroleum, pollutant, or contaminant. . . .” 
 

The DEC requires that an applicant enter into a “brownfields cleanup agreement” (BCA) with the agency, by which the applicant “makes a commitment to undertake certain remedial activities under the Department's oversight”.
  This agreement addresses, among other things, preparation and submission of investigation work plans, a citizen participation plan, and payment of DEC oversight costs.  If a remedial investigation shows that remediation of a site is needed, a remedial work plan is developed.  The BCP incorporates a multi-track approach to clean-ups, which is dependent upon the proposed use of the site.  

Based upon a review of a Final Engineering Report, if the DEC determines that the remediation requirements have been or will be achieved through a work plan, the agency issues a “certificate of completion” (COC), pursuant to which the applicant, and his or her successors or assigns, is released from liability to the State for hazardous waste or petroleum at or emanating from the site.  However, the COC also contains “reopeners”, which provide for its modification or revocation for “good cause” or where noncompliance with the BCA or misrepresentation has occurred.  In addition, the COC triggers the potential tax credits offered pursuant to the BCP.  Opportunities for public comment and participation exist throughout the BCP process, including during the period before the DEC approves the proposed remedial investigation report, finalizes the proposed remedial work plan and approves the final engineering report.  The regulations implementing the BCP are not yet in place, but are currently in development.


In addition to establishing the BCP, the Superfund/Brownfield Law refinances the State’s superfund program and “improve[s] the municipal Environmental Restoration Program funded through the 1996 Clean Water/Clean Air Bond Act to encourage even more municipal participation.”
  Specifically, the “legislation increases the state grant to municipalities from 75 percent of eligible costs to 90 percent of eligible on-site costs and 100 percent of eligible off-site costs, allowing the municipality to leverage other funds to pay their share.”
  Furthermore, it includes community based organizations working in concert with a local government in the term “municipality” and allows municipalities to retain their profits made from the sale of any property remediated with funds from the ERP program.

V.  Federal Brownfields Programs


The United States Environmental Protection Agency (EPA) is the principal federal agency in “cleaning up active facilities, or abandoned hazardous waste sites and preparing the land for redevelopment or redeployment.”
  The EPA’s brownfields program is built upon four basic goals and principles:

“protecting the environment, partnering for success, stimulating the marketplace, and promoting sustainable reuse. As the federal leader of the national Brownfields Program, EPA is committed to supporting training, research and technical assistance that will further the goals of the program and provide enhanced knowledge, tools, and processes to the broad range of non-Federal brownfields stakeholders (e.g., state, local and other non-governmental entities).

On January 11, 2002, President George W. Bush signed into law the Small Business Liability Relief and Brownfields Revitalization Act. This law expands potential federal financial assistance for training, research, and technical assistance related to brownfields cleanup and redevelopment. The new law requires the U.S. Environmental Protection Agency (EPA) to publish guidance to assist applicants in preparing grant proposals.  These guidelines implement that requirement for training, research, and technical assistance grants and cooperative agreements.

Funding for the brownfields training, research, and technical assistance grants and cooperative agreements is authorized under §104(k)(6) of the Comprehensive Environmental Response, Compensation, and Liability Act of 1980, as amended, (CERCLA or Superfund), 42 U.S.C. 9604(k)(6). This statute authorizes EPA to provide, or fund eligible entities or nonprofit organizations to provide brownfields training, research, and technical assistance to individuals and organizations. EPA awards grants and cooperative agreements authorized by §104(k) under a statutory ranking system that includes factors relating to community need, impact on human health and the environment, stimulation or leveraging of other funds, eligibility for funding from other sources, effective use of existing infrastructure. In addition to the statutory factors, EPA also evaluates applicants based on their ability to manage grants and other policy based factors intended to promote effective stewardship of Federal funds.”

Additional EPA brownfields programs include:

· The State and Tribal Response Programs, which provides a noncompetitive $50 million grant program to establish and enhance state and tribal response programs.

· The Brownfields Economic Redevelopment Initiative, which provides New Yorkers with funding, technical assistance and resources to clean up brownfields.

In June of 2004, the City of New York was awarded a $270,000 EPA brownfield assessment grant, as part of EPA’s announcement that $75.4 million in Brownfields grants were being awarded nationwide for a variety of projects under the federal Small Business Liability Relief and Brownfields Revitalization Act, “to examine potential environmental contamination on the Mariners Marsh property in Staten Island.”
  According to the MOEC, “[t]he money will allow the NYC Department of Parks & Recreation to investigate potential environmental contamination from former industrial operations on the site.”
  Moreover, [t]he new grant will enable the Department of Parks & Recreation to complete the environmental assessment on the entire 107-acre property, which will be composed of natural areas and habitat restoration and used for active recreation.  The investigation will concentrate on fill that was placed on the property during the course of former industrial operations, including ironworks, shipbuilding, and railyards.”

The City has also previously received two 2003 EPA brownfield grants:

“$750,000 Revolving Loan Fund grant to launch the NY Metro Brownfields Redevelopment Fund, and

$400,000 Assessment grant to Housing Preservation & Development for environmental assessments including Broadway Triangle in Williamsburg, Brooklyn.”

VI.
RES. NO. 795 – EXECUTE THE MEMORANDUM OF UNDERSTANDING
A.  Summary of Res. No. 795

In calling for the Governor and New York State Legislature to execute the Memorandum of Understanding (MOU) required for the implementation of the landmark 2003 New York State Brownfield Cleanup Program and distribution of funding through the Brownfield Opportunity Areas Program (BOA), the Resolution cites the unparalleled opportunity the BOA provides to see vacant land in minority and underserved communities redeveloped, improved, and put to productive use.   The New York State Superfund/Brownfield Law of 2003 stipulates that a MOU be executed by the Governor, the Temporary President of the New York State Senate, Senator Joseph L. Bruno, and the Speaker of the New York State Assembly, Assemblyman Sheldon Silver, to authorize the expenditure of funds associated with the Brownfield Cleanup Program, including the Brownfield Opportunity Areas Program as set forth in Section 970-R of the General Municipal Law.  The Resolution states that, to date, approximately 20 percent of the applications for BOA Program funding have come from the five borough of New York City.  The Resolution further states that the BOA Program is the key to unlocking the potential for revitalizing New York City’s neighborhoods by redeveloping brownfield properties to meet vital community needs such as affordable housing, open space, and local job-creating businesses.

An additional clause was added to the original Res. No. 795 calling upon the Governor and New York State Legislature to agree upon a MOU that ensures a multi-year funding stream for the BOA Program, which will ensure continual uninterrupted funding.  Additionally, the new clause request that the State routinely report on key programmatic decisions in order to promote accountability, and that, ideally, an advisory committee should be established to assist the State in implementing the Program.   Finally, the Resolution asserts that the failure to reach agreement on the MOU has delayed the disbursement of the $30 million appropriated thus far for the BCP/BOA Programs, thereby, depriving New Yorkers and their communities of much needed relief and benefits.  Unfortunately, Governor Pataki and the New York State Legislature have failed to reach agreement on the MOU.  

VIII.  Conclusion

As previously noted, brownfields are a major policy concern and impediment to development in New York City because of the lack of available land, which would allow for “significant investments in open space, housing, or commercial or industrial facilities.”
   In light of this fact, it is critical that the City and State pursue measures that provide for the extensive clean up of brownfield sites.  To that end, “[e]nvironmental, community development, housing, and economic development organizations have long hoped that brownfields legislation would lead to extensive cleanup of land.”
  Proposed Res. No. 795-A and the new Superfund/Brownfield Law are a step in the right direction and, upon execution of a MOU, the new Superfund/Brownfield Law should have a positive impact in the City’s efforts to reclaim brownfields.

Proposed Res. No. 795-A

..Title

Resolution calling upon the Governor and New York State Legislature to execute the Memorandum of Understanding required for the implementation of the landmark 2003 New York State Brownfield Cleanup Program and distribution of funding through the Brownfield Opportunity Areas Program.

..Body

By Council Members Gennaro, Baez, Barron, DeBlasio, Dilan, Foster, Gonzalez, Koppell, Martinez, McMahon, Palma, Reyna, Avella, Brewer, Clarke, Comrie, Fidler, Gentile, Gerson, James, Katz, Liu, Nelson, Quinn, Sanders Jr., Vann and Weprin

Whereas, On October 7, 2003, Governor George E. Pataki signed into law the long-awaited new Superfund/Brownfield Law, which, among other things, created a Brownfield Cleanup Program (“BCP”) for New York State; and

Whereas, The BCP was formed to encourage the voluntary remediation of brownfields and to address the environmental, legal, and financial barriers that often hinder the redevelopment and reuse of contaminated properties; and

Whereas, The presence of brownfields in New York City are a major policy concern because there is a limited supply of vacant land in the City and brownfields make up a large portion of the relatively few sites available in the City for development, and in some areas brownfields create or add to neighborhood blight; and 

Whereas, The New York State Legislature acknowledged that there are thousands of contaminated properties that threaten the health and vitality of the communities they burden, and that these sites, known as brownfields, are also contributing to sprawl development and loss of open space; and

Whereas, According to the New York City Independent Budget Office, “there are an estimated 3,000 acres to 4,000 acres of brownfields in the city;” and

Whereas, Most of the City’s brownfield sites are located in or near low- and moderate-income communities that have witnessed a long history of abandonment, disinvestments, and environmental degradation; and 

Whereas, The New York State Superfund/Brownfield Law of 2003 stipulates that a Memorandum of Understanding (“MOU”) be executed by the Governor, the Temporary President of the New York State Senate, Senator Joseph L. Bruno, and the Speaker of the New York State Assembly, Assemblyman Sheldon Silver, to authorize the expenditure of funds associated with the Brownfield Cleanup Program, including the Brownfield Opportunity Areas Program (“BOA”) as set forth in Section 970-R of the General Municipal Law; and

Whereas, The BOA Program offers an unparalleled opportunity to see vacant land in minority and underserved communities redeveloped, improved, and put to productive use; and

Whereas, Under the BOA Program, municipalities, community-based organizations, and partnerships of the two may apply for the financial assistance necessary to successfully complete area-wide brownfield redevelopment plans; and

Whereas, The BOA Program is the key to unlocking the potential for revitalizing New York City’s neighborhoods by redeveloping brownfield properties to meet vital community needs such as affordable housing, open space, and local job-creating businesses; and

Whereas, To date, approximately 20 percent of the applications for BOA Program funding have come from the five borough of New York City; and

Whereas, Governor Pataki, Senate President Bruno, and Assembly Speaker Silver have failed to reach agreement on the MOU; and

Whereas, The failure to reach agreement on the MOU has delayed the disbursement of the $30 million appropriated thus far for the BCP/BOA Programs and, thereby, depriving New Yorkers and their communities of much needed relief and benefits; and
Whereas, It is imperative that the Governor and New York State Legislature agree upon a MOU that ensures a multi-year funding stream for the BOA Program, that requires the State to routinely report on key programmatic decisions in order to promote accountability, and that, ideally, establishes an advisory committee to assist the State in implementing the Program; now, therefore, be it

Resolved, That the Council of the City of New York calls upon the Governor and New York State Legislature to execute the Memorandum of Understanding required for the implementation of the landmark 2003 New York State Brownfield Cleanup Program and distribution of funding through the Brownfield Opportunity Areas Program.
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