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I.
Introduction

On Wednesday, June 20, 2012, the Committee on Civil Rights, chaired by Council Member Deborah Rose, will hold a hearing on Introductory Bill Number 814 (“Int. No. 814”), a Local Law to amend the administrative code of the city of New York, in relation to prohibiting discrimination based on one’s unemployment status.  Those invited to testify include the City’s Commission on Human Rights (“Commission”), civil rights advocates, representatives of the business community, and other interested parties.

II.
Background

According to the New York State Department of Labor, the unemployment rate in New York City in April 2012 was 8.8 percent, the highest of any metropolitan area in the state.
  Perhaps even more troubling, at 12 percent, the Bronx has the highest unemployment rate out of any county in the state.
  Unemployment rates among communities of color have historically been significantly higher.  For example, a 2010 investigation by the New York City Comptroller found that, in the third quarter of 2010, the unemployment rate for blacks and Hispanics in the city was 15.3 and 13.3 percent, respectively, compared to 5.2 percent for Whites.
  
Unfortunately, it is the long-term unemployed who are increasingly becoming victims of discrimination as companies screen out candidates on the basis of their unemployment status.  In a 2011 examination of online job posting websites, the National Employment Law Project (“NELP”) found over 150 advertisements over a four-week period that included language that explicitly required that the candidates be currently employed.
  According to NELP, excluding unemployed candidates from consideration allows employers to shrink the pool of prospective employees at a time when there are four times as many unemployed people as there are available positions.
  NELP also reported that some employers exclude unemployed jobseekers from consideration based on the unfair assumption that the latter lack the work ethic needed for the job.
  This discriminatory selection process can have a particularly debilitating effect on groups that already suffer from high rates of unemployment, such as communities of color and recent military veterans.  While some of the businesses cited in the NELP report disavowed the language used in the advertisements, others defended the policy, stating that the more desirable candidate is one that seeks new employment out of desire, not necessity.
  Others justified the policy based on the belief that the long-term unemployed lack “a stable job history and recent references.”

Despite the fact that certain groups, such as blacks and Hispanics, are more dramatically impacted because of their unemployment status, the unemployed are not a protected class under federal law or under local laws in most parts of the country.
  In an effort to address this gap in protections for workers, several jurisdictions have considered laws to protect the unemployed in the hiring process.  New Jersey and Oregon have addressed this issue by passing laws that prohibit employers from using language that would exclude the unemployed from discrimination in job advertisements.
  The District of Columbia went further by not only barring discriminatory job advertisements, but also prohibiting employers from considering unemployment status when making employment decisions.
  And, California and Maryland are considering bills that would not only prohibit advertising the explicitly excludes unemployed job applicants, but would also make it an unlawful discriminatory practice to base employment decisions on an individual’s status as unemployed.
  Moreover, in July 2011, the United States Congress introduced the Fair Employment Opportunity Act of 2011, which prohibits employers from refusing to hire a person because he or she is unemployed and from including any exclusionary language in job advertisements.
  Discrimination against the unemployed has also caught the attention of President Obama, who proposed similar protections for the unemployed when he announced his jobs bill in September 2011.
  Some employers, however, resist efforts that would prohibit discrimination against the unemployed, expressing concern that such a law would risk exposing them to litigation in the hiring process.
  
III.
Int. No. 814

Section one of the bill would amend section 8-102 of the City Human Rights Law by adding a new subdivision 26 to define “unemployment status” as one’s “current or recent unemployment.”

Section two of the bill would amend section 8-107 of the Human Rights Law by adding a new subdivision 21 with respect to workplace discrimination claims based on an employee’s or prospective employee’s unemployment status.  Under this subdivision, employers would generally be prohibited from basing an employment decision on the unemployment status of an employee or prospective employee.  This section would not prohibit employers from requesting or using unemployment status information for an employment decision that is substantially job related, where the employer has a bona fide reason for doing so.  Further, this section would not prohibit employers from inquiring into the circumstances surrounding an individual’s previous termination or demotion.  Lastly, this section would prohibit employers from advertising or announcing a job opening that includes language that being currently employed is a job requirement or that unemployed applicants will not be considered.  
IV.
Effective Date

This local law would take effect immediately after its enactment into law.

V.
Penalties

Upon a finding that an employer has engaged in an unlawful discriminatory practice in violation of the City Human Rights Law, the Commission will issue an order to the employer to “cease and desist” the unlawful discriminatory practice.  In addition, the Commission will require the employer to hire, reinstate or upgrade employees; award back pay and front pay; extend full, equal and unsegregated accommodations; or pay compensatory damages, among other things.
  Failure to comply with such an order may result in a civil penalty of no more than $50,000 and an additional civil penalty of no more than $100 per day.
  Should the Commission find that an employer engaged in an unlawful discriminatory practice, it may impose a civil penalty of $125,000.
  If the unlawful discriminatory practice resulted from the employer’s “willful, wanton or malicious act,” the Commission may impose a civil penalty of not more than $250,000.
  Should a person willfully violate an order of the Commission, he or she will be guilty of a misdemeanor and be punishable by imprisonment for not more than one year, or by a fine of not more than $10,000, or by both.
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A LOCAL LAW

To amend the administrative code of the city of New York, in relation to prohibiting discrimination based on one’s unemployment status.

Be it enacted by the Council as follows:


Section 1. Section 8-102 of chapter one of title eight of the administrative code of the city of New York, as amended by local law number 39 for the year 1991, is amended by adding a new subdivision 26 to read as follows:
26. The term “unemployment status” shall mean an individual’s current or recent unemployment.
§2. Section 8-107 of chapter one of title eight of the administrative code of the city of New York, as amended by local law number 39 for the year 1991, is amended by adding a new subdivision 21 to read as follows:

21. Employment; unemployment status.  (a) Except as provided in paragraph b, an employer, employment agency, or agent thereof shall not base an employment decision with regard to hiring, termination, promotion, demotion, discipline, compensation or the terms, conditions or privileges of employment on the unemployment status of the applicant or employee.
(b) Paragraph a of this subdivision shall not be construed to prohibit employers from (i) requesting or using unemployment status information that is substantially job related, where the employer has a bona fide reason for doing so; or (ii) inquiring into the circumstances surrounding an applicant’s or employee’s previous termination or demotion, including whether such adverse action was based on cause.
(c) Unless otherwise permitted by state or federal law, no employer or employment agency shall publish, in print or on the Internet, an advertisement for any job vacancy in this city that contains one or more of the following: 

(1) Any provision stating or indicating that being currently employed is a requirement or qualification for the job;

(2) Any provision stating or indicating that an employer will not consider individuals for employment based on current unemployment status.

Nothing set forth in this section shall be construed as prohibiting an employer from publishing, in print or on the Internet, an advertisement for any job vacancy in this city that contains any provision setting forth any other legal qualifications for a job.
§ 3. This local law shall take effect upon enactment.
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