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Oversight:  
The Department of Finance Collections in Environmental Control Board Cases

Resolution No. 404:
Resolution calling upon the appropriate committee of the Council of the City of New York to hold oversight hearings to examine New York City’s procedures for collecting fines.

Sponsors:
By Council Members Reed, Addabbo, Jr., Barron, Davis, Fidler, Lopez, Monserrate, Nelson, Perkins, Quinn, Recchia, Jr., Rivera, Sanders, Jr., Seabrook, Sears, Stewart and Brewer

· Scope of Hearing

Although the Department of Finance oversees the collection of debts owed to the City as well as fines and penalties for a wide variety of violations, from parking tickets to tax liens, and while the City Council’s Resolution No. 404, sponsored by Council Member Philip Reed, calls on the Council to hold a series of hearings into all aspects of the City’s collection process, today’s hearing focuses specifically on the relationship between the Environmental Control Board (ECB) and the Department of Finance (DOF) in the collection of fines issued by ECB.  Indeed, as two City Comptroller’s audits have discovered over the past two years, there are serious problems in the way that DOF acts as a final collector of penalties levied by ECB – problems which have resulted in almost $634 million in uncollected revenue to date.
  And while an overhaul of the City’s entire violation process, from issuance to adjudication to collection, would undoubtedly increase the City’s annual revenue, simply focusing on the collection process that exists between ECB and DOF could, in itself, yield up to an estimated $26 million in additional revenue for the City as well as millions in annual revenue enhancements.  By exploring the possibility of bureaucratic reform, technological upgrades, and more aggressive collection strategies, the Council can begin to lay the foundations for realizing such gains during an extremely difficult fiscal situation.

· The Environmental Control Board and the Department of FinancePRIVATE 


tc  \l 1 "Background"
The Department of Environmental Protection’s Environmental Control Board (ECB)
 adjudicates “quality of life” violations, including clean street, health, building, fire safety, and air and noise pollution cases.  ECB receives Notices of Violations (NOVs) primarily from 11 issuing agencies. These City agencies include the Departments of Sanitation, Transportation, Police, Health, Buildings, Fire, and Environmental Protection.  

ECB Jurisdiction Includes:

· Sanitation Code

· Sanitation Asbestos Code and Rules

· Medical Waste Code and Rules

· Waste Transfer Station Rules

· NYC Market Code and Rules

· Parks Department Rules

· Air Code and Rules

· Noise Code and Rules

· Water Code and Rules

· Sewer Code and Rules

· Fire Prevention Code and Rules

· Building Code and Rules

· Health Code

· Canine Waste

· General and Food Vending Code and Rules

· Environmental Conservation Law

· Vehicle and Traffic Law

· Transportation Code and Rules

· Lead Abatement

· Hazardous Materials Law and Rules

· Community Right to Know Law and Rules

· Recycling Rules

· Installation of Telephone Laws and Rules


In addition to ECB’s adjudication responsibilities for conducting hearings and reviewing appeals, ECB mails penalty payment notices to respondents and collects payments. Penalties vary depending on the violation, ranging from $25 for minor violations (such as an owner not maintaining a clean sidewalk) to $25,000 for serious violations (such as an unlicensed individual transporting asbestos-containing material).  Penalties must be paid unless the violation is dismissed at the hearing stage.  Respondents who appeal hearing decisions are required to pay the penalty pending the review of the appeal.  In response to an appeal, the ECB board can uphold or overturn the hearing officer’s decision.  For those violations that have not been paid, dismissed, or appealed, ECB mails at least two request-for-payment notices (called dunning notices) to the respondents.  If the respondent still does not pay after the dunning notice mailings, the case is forwarded to the Department of Finance (DOF) for final stage collection efforts.  However, even after the violations have been forwarded to the Department of Finance, respondents may enter into settlement agreements with ECB to clear their violations, but may need to pay interest on the penalty payments. 
ENVIRONMENTAL CONTROL BOARD STATISTICS



Type



    FY2001 
   FY2002 Plan      FY2002 Actual

	Case Input (Violations Issued)
	642,619
	550,000
	649,791

	Number of Decisions
	176,434
	175,000
	168,533

	Revenue Collected (000)
	$42,446
	$33,781
	$49,218

	Case Resolution Rate
	68.3%
	70%
	68.6%

	Average Yield per Violation Issued
	$69.93
	$57.91
	$75.74



According to the FY 2002 Mayor’s Management Report (MMR), in fiscal year 2002, 649,791 ECB Notices of Violations were issued.  ECB rendered 168,533 decisions where the NOV was in dispute, and collected $49,218,000 in revenue.  In comparison, in fiscal year 1998, 491,750 Notices of Violations were issued and ECB rendered 129,350 decisions – collecting $30,414,900 in revenue.
  Despite this apparently positive growth in revenue, ECB only collected on 29 percent ($42 million out of a total of $146 million) owed in ECB violations in FY 2001 – the last year for which data was obtained by the Comptroller’s Office.
  Moreover, as is discussed below, although ECB forwarded almost $104 million in uncollected violations in FY 2001, DOF was able to collect only about $1.9 million in revenue on ECB cases that year – or 2 percent of the total value to the City.

IF YOU RECEIVE A NOTICE OF VIOLATION

A notice of violation must be answered in one of four ways: 
· Pay the mail-in penalty amount indicated on the notice of violation, if appropriate;

· Appear in person or by personal representative (who does not have to be an attorney) to present a defense before an administrative law judge at an ECB office; or 

· Mail a written statement sworn to before a notary public that details your defense to the charges contained in the notice of violation; 

· ECB payments (check only) and violation inquiries can now also be made online.


ECB is overseen by a board that is chaired by the Commissioner of Environmental Protection and includes the commissioners of six other large City agencies and six citizen members appointed by the Mayor and approved by the City Council.  In addition to its headquarters in Corona, Queens, ECB has full-time hearings offices in Manhattan, Brooklyn, and Jamaica, Queens, and part-time hearings offices in the Bronx and Staten Island.  

The Department of Finance (DOF) administers and enforces New York City business, property, and excise tax laws; collects these taxes; educates the public about its rights and responsibilities in order to promote voluntary compliance; responds to requests from the public for information and assistance; and protects the confidentiality of tax returns. DOF also collects parking ticket fines, provides a forum for contesting these fines, and handles the final-stage collection efforts on Environmental Control Board cases.

After providing a forum for contesting NOVs and mailing at least two request-for-payment notices (called dunning notices) to the respondents, ECB forwards the cases to DOF for final penalty collection efforts. DOF has handled final-stage collection efforts on ECB cases since July 1996.

Upon the receipt of ECB case information (violation type, fine amount, status etc.) on a computer tape, DOF procedures require a computer-system-generated mailing of at least one dunning notice, followed by an effort to contact the respondent by phone, an attempt to identify the respondent’s assets, and a referral, if appropriate, to the DOF legal affairs unit. Depending on the nature of the case, the legal affairs unit then either initiates an execution of the judgment by the Sheriff’s Office or a docketing of the case in court by the City’s Law Department. 

· Comptroller’s 2002 Audit Details Lost Revenue in ECB Cases 

As the June 2002 audit by the Comptroller’s Office discovered, in FY2001, DOF collected on only about 2 percent ($1.9 million out of a possible $104 million) of revenue on ECB cases. In fact, between 1996 and 2001, DOF collected only $8 million total on ECB cases that had been forwarded to DOF. Perhaps not surprisingly then, the audit also found that DOF’s collections unit for ECB cases consists of only five full-time employees
.  

Because of coordination problems between ECB and DOF, technical issues, staffing shortages, and a failure to look towards aggressive collection strategies (all explored below), the Comptroller’s Office Audit estimated that New York City has failed to collect on $634 million in ECB violations.  Through enhanced revenue collection efforts by DOF itself or through the use of such efforts as well as the use of outside collection agencies for older cases, the Comptroller estimated that the City could collect anywhere between $23 and $26 million – and while such an amount represents a one-time revenue stream, the enhancements would continue to produce added revenue for the City since approximately 30% of ECB cases go unresolved each year and are therefore forwarded to DOF.

· ECB Case Tracking Systems: From AVPS & BARAMIS to AIMS

There are three types of cases that the ECB sends to DOF for final-stage penalty collection efforts – Automated Violations Processing System (AVPS), Bureau of Air Resources Automated Management Information System (BARAMIS), and manual cases.  The acronyms “AVPS” and “BARAMIS” refer to legacy computer systems that ECB used until July 1999 to track most of its cases. Although these systems were replaced by an integrated electronic system known as the Adjudication Information Management System (AIMS), the acronyms are still used to distinguish cases that do not require corrective action by the respondent (the AVPS cases) from those that do require such action (the BARAMIS cases). Manual cases are those that are not tracked by AIMS and for which ECB mails documentation to DOF.  These undocketed cases are hazardous materials, right-to-know, and single room occupancy cases – although, as of FY2002, hazardous materials and right-to-know cases were automated as a part of the AIMS system.

AVPS

According to the Comptroller’s 2002 audit, ECB does not forward computer tapes on AVPS cases to DOF because DOF does not have enough staff to work on the AVPS cases.  Thus, “DOF’s decision to virtually ignore AVPS cases means that DOF made almost no effort to collect more than $452 million in AVPS case penalties.”  According to the audit, “DOF did not work on $80 million owed in docketed AVPS cases that were received during FY 2001; nor did it work on $372 million owed in docketed AVPS cases that were more than one year old and still collectible during FY 2001.”
   Given DOF’s failure to “work on” $452 million in uncollected ECB violations, the Comptroller’s Office estimated that the City lost a chance to collect more than $19 million in fines – both the more recent fines in FY 2001 as well as fines older than one year.

BARAMIS

While DOF focuses its collection efforts on BARAMIS cases, cases that are more than one year old are generally placed automatically in an inactive status within DOF’s centralized database known as Computer-Assisted Collection System (CACS).  Moreover, the Comptroller’s 2002 audit found that the majority, an estimated 68 percent, of the 17,436 BARAMIS cases that DOF received from ECB during FY 2001, with a total value of about $36 million, had not been worked on by DOF as of January 16, 2002 – for an estimated total value for these unprocessed violations of  $24.7 million in FY2001.  Thus, by not working on older BARAMIS cases, DOF essentially ignored $158 million in penalties.  As such, the Comptroller estimated that the total revenue loss to the City in BARAMIS cases was over $7 million – assuming (as with the AVPS cases) that 10% and 3% of recent and older violations, respectively, could be collected through enhanced revenue collection efforts by DOF.
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· Using a Collection Agency for Older ECB Cases 

In the Comptroller’s January 2000 audit on ECB and DOF’s collection processes, the Comptroller recommended, “developing and implementing a plan to refer and/or sell these [older ECB] cases to private collection agencies.” However, by the time of the Comptroller’s follow up audit in June 2002, DOF had not awarded an ECB-case-specific contract on older cases to a private collection agency.  And, while DOF included a provision in contracts being awarded to support its Parking Violations Bureau and tax warrant collection efforts that permits DOF to also refer “other judgments” to the contractors, the Comptroller concluded that, “ the provision is clearly peripheral to the main purpose of these contracts and does not specifically refer to ECB cases. A contract that is awarded specifically for the collection of older ECB cases would likely be much more successful in improving the City’s ECB case collection efforts. Alternatively, DOF could sell these older cases to a collection agency for a lump sum.”  Even after accounting for a 20 percent commission rate for private contractors, it is estimated that the City could collect almost $13 million in older BARAMIS and AVPS cases (see column 4 in above table) by contracting out these overdue fines. 

· Poor Communication Between AIMS and CACS

According to the Comptroller’s 2000 and 2002 audits, DOF’s Computer-Assisted Collection System (CACS) data are not consistently updated to include BARAMIS case status changes noted in the ECB AIMS system. In the 2002 audit’s review of 150 randomly selected BARAMIS cases, there were 17 instances in which ECB’s AIMS showed that the respondent had paid the penalty or that the violation had been dismissed subsequent to the case having been referred to DOF, but for those 17 cases, DOF’s CACS still stated that the penalty was outstanding. Similarly, there were also 67 instances in which ECB’s AIMS showed that the case had been docketed subsequent to the case being referred to DOF, but for which DOF’s CACS still indicated that the case was undocketed.  Since the range of time in dates indicated in AIMS was from 3 to 16 months and 5 to 27 months, respectively, there appears to have been ample time for this information to be updated in CACS. Of course, from a customer service perspective, outdated information in CACS can confuse respondents if they receive dunning notices from DOF after they paid the penalty or after the violation was dismissed.  Most importantly though, the Comptroller’s audit also noted that such information can also create inefficiencies in DOF to the extent that its staff works on cases that have already been resolved.

· Manual Cases

Although manual cases represent only a very small proportion of the ECB case workload (in Fiscal Year 2001, DOF received only seven manual cases from ECB, which were single room occupancy cases with a total value of about $50,000), there appears to be poor coordination between ECB and DOF in regard to these cases that is perhaps symptomatic of the overall difficulties in the collections process. For example, ECB informed the Comptroller that in FY2000, it sent 65 manual cases to DOF, all of which were right-to-know cases with a total value of about $150,000.  In contrast, DOF informed the Comptroller’s Office that in FY 2000, it received seven single room occupancy cases valued at about $100,000, six hazardous materials cases valued at about $150,000, and 50 right-to-know cases valued at about $50,000, for a total of about $300,000. 

· Referrals to the DOF Legal Affairs Office

Finally, DOF’s ECB case collections unit forwarded 101 cases to the DOF legal affairs office for further action during FY 2001 – 68 docketed cases for execution by the Sheriff’s Office and 33 undocketed cases for individual case docketing by the City’s Law Department.  DOF’s legal office referred all 68 docketed cases to the Sheriff’s Office, which is also part of the Department of Finance. Of these 68 cases, the Sheriff’s Office was able to obtain full payment in 18 cases and partial payment in one case. The DOF legal office stated in writing to the Comptroller that it referred 30 of the 33 undocketed cases to the Law Department for individual case docketing. However, the DOF legal office received no regular feedback from the Law Department concerning its action on these cases. In response to the Comptroller’s request for copies of status reports that the DOF legal office had received from the Law Department on these cases, the legal office provided handwritten notes that were added to copies of case lists that the legal office had previously prepared for, and provided to, the Comptroller’s office. This indicated to the auditors that, “these notes were added to these lists in response to our request, and that prior to our request the legal office had limited information from the Law Department about the status of these cases.  The handwritten notes indicated that none of the 30 cases referred to the Law Department had been paid or individually docketed in court.” 

· DOF’s Response to the Comptroller’s 2002 Audit

The Comptroller’s office received a written response from DOF on June 7, 2002 to its draft audit (see attached letter).  In its response, DOF stated that it “agree[s] with the draft audit’s main conclusion that the collection rate on ECB debt has been unacceptably low.” DOF also stated that “the draft contains useful observations and recommendations that will help Finance improve its efforts to collect delinquent ECB debt” and that it “agree[s] with most of the draft audit’s specific recommendations.” However, citing “the poor quality of ECB debt,” DOF questioned the Comptroller’s estimate that $26.2 million could be collected through an enhanced DOF collection effort on these cases.”

· Computer System Integration Efforts Underway at NYCServ

The City’s entire adjudications process is being revamped to eliminate manual paper records and provide a common platform for violation collections – two critical flaws that have been consistently identified since the Comptroller’s January 2000 audit.  Called NYCServ, this computer system will create Electronic Case Folders (ECF) for ECB and DOF that will contain violation images, audio recordings of hearings, images of evidence and automated templates for decisions on cases.  It is expected that the NYCServ system, already in place for Internet-based violation payments (www.nyc.gov), will be fully operational this year – serving as the integrated mechanism for exchanging data on violations between agencies.  The multi-agency, citywide technology project, coordinated by DOF, is being developed under contract with IBM.  When fully implemented, NYCServ will also allow City customers to view their debt across agencies and make one payment to satisfy their financial obligations, not only to the Department of Finance but also the Departments of Consumer Affairs, Health and the Environmental Control Board, among other agencies.  

Results of Comptroller’s 2002 Audit
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� Ibid.
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� � HYPERLINK "http://www.nyc.gov/html/dof/home.html" ��http://www.nyc.gov/html/dof/home.html�





� The City of New York, Office of the Comptroller – Bureau of Management Audit, Alan G. Hevesi, “Audit Report on the Case Processing Practices of the Department of Environmental Protection’s Environmental Control Board,” January 25, 2000; The City of New York, Office of the Comptroller – Bureau of Management Audit, William C. Thompson Jr.,  “Audit Report on the Department of Finance’s Collection of Penalties Imposed in Environmental Environmental Control Board Cases,” June 25, 2002.


� The Comptroller’s audit assumed that 10 percent of the current AVPS cases, or $8.0 million (10% of the $80 million owed), could have been collected through a concerted effort by DOF, and that three percent of the older AVPS cases, or over $11.1 million (3% of the $372 million owed), could have been collected for a revenue collection total of at least $19.1 million in Fiscal Year 2001.
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