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Title:
A Local Law to amend the administrative code of the city of New York, in relation to replacing certain fines with opportunities to cure.

Administrative Code:
Amends sections 16-116, 20-275, 20-332, 20-240.1, 20-728, 20-743, 20-748, 20-753, 20-810, 24-165, 24-166, 24-178, 24-227, and 24-257.

Introduction
Today, the Committee on Small Business, chaired by Council Member Diana Reyna, will vote on Proposed Int. No. 1213-A. This bill would codify the recommendations of the Mayor’s Office of Operations’ report entitled “Cure Period Review,” which was prepared pursuant to Local Law 35 of 2013.
Background

Burdensome regulations and high regulatory compliance costs are commonly cited as among the biggest difficulties facing small businesses. According to the National Federation of Independent Businesses’ most recent survey, 21% of small businesses list “government requirements and red tape” as their single most important problem – a larger proportion than list any other difficulty, including sales.

The Council has been working to address this problem. Local Law 45 of 2009 created the Regulatory Review Panel (“the Panel”) to review the City’s regulatory environment for small businesses and to recommend improvements that would make it easier to open and run a business in New York City by minimizing costs and regulatory burdens. The Panel was tasked with making recommendations to improve the efficiency of the City’s laws and procedures. 


The Panel engaged in outreach in all five boroughs, and received input from dozens of regulated entities and other stakeholders. The Panel issued its report in December 2009.
 Since that time, many of its recommendations have been implemented successfully.
 These initiatives share a common purpose with the Panel: ensuring that the City is regulating in a smart, effective way that minimizes unnecessary burdens and maximizes constructive participation by regulated entities.
Among the Panel’s recommendations was ensuring compliance with agency rules through means other than issuing a fine for a first violation for those violations that do not pose an immediate threat to public health, safety, or welfare. Adopting this strategy was anticipated to “save[] businesses time and money, allowing them to focus on business rather than deal with government. It [would] also foster[] a productive relationship between small business owners and City agencies…”
 The Council acted on this recommendation by passing Local Law 35 of 2013, which required seven agencies to report which of their violations offer no cure period or other opportunity for ameliorative action, and to recommend to the Council and the Mayor whether such an opportunity should be provided for any such violations. 
The Mayor’s Office of Operations led the effort to put together the report required by Local Law 35. After its review of 2,986 infractions issued by the seven applicable agencies, the Mayor’s Office of Operations issued the Cure Period Report on September 23, 2013. The Report identified 83 infractions, which were cumulatively cited 166,769 times in Fiscal Year 2013, which were good candidates for a cure period for a first offense. The bill being considered today would codify these recommendations.
Analysis of Proposed Int. No. 1213-A
The legislation would make first violations of certain infractions curable prior to being fined. The bill covers a number of violations that are enforced by the Departments of Consumer Affairs, Environmental Protection, and Sanitation.
 
Violations that will not require payment of a fine for a first offense, if the violating individual shows that the violations have been cured are primarily signage violations enforced by the Department of Consumer Affairs. Cures of these violations would be permitted to be submitted to the Department electronically or in person within thirty days of the notice of violation being given out, or prior to the tribunal hearing date on such notice, whichever is earlier. A small number of air and noise code provisions enforced by the Department of Environmental Protection, are given cure periods for first violations as well. The bill includes a correction of an error in a law enforced by the Department of Environmental Protection that does not currently allow for no fine to be given if the violation was cured. The final violation included in the bill is a signage violation enforced by the Department of Sanitation.
Department of Consumer Affairs violations that would receive a cure period are: failing to display signage providing equal prices for equal services regardless of the gender of the customer; failing to post refund policies; failing to post contact information for the Department of Consumer Affairs if a customer has a complaint; failing to display signage differentiating between second hand goods; failing to adequately disclose parking rates, or a parking garage failing to disclose that it is full, state its maximum capacity or business hours, have separate entrances and exits with illuminated signs, or ensure that all signs have equally sized letters and numbers; failing to post an adequate description of a rain check policy; a sidewalk café failing to post the number of tables and chairs licensed; failing to post the departure time and destination on certain private busses; failing to make certain disclosure relating to the identity, qualifications, fees and services provided by an income tax preparer; failing to post a list of limitations on credit card usage in certain places; stores with weights and measures for customer use failing to note that customers may reweigh items; failing to display signage outlining the rights of beverage container redeemers; failing to include English in a label required by the Department of Consumer Affairs; a laundry failing to distinguish in its advertising between services offered at different prices, or to post certain notices in its premises; failing to display certain signage in electronic or home appliance service dealers; failing to display signage giving disclaimers relating to individuals who provide tenant credit reports; illegally displaying signage disclaiming liability; an amusement arcade failing to post a sign on age restrictions during school hours; a seller of products for the disabled failing to display certain information about the New York City products for the disabled law; and exceeding the maximum size of a stoop line stand. 
The bill would take effect six months after its enactment. The rules that the Department of Consumer Affairs will be required to promulgate would be required to be completed by June 30, 2014.
Changes to Proposed Int. No. 1213-A Since Prior Hearing

The changes made to Proposed Int. No. 1213-A since it was previously heard on December 12 include:
· The deletion of the changes to the Department of Sanitation’s recycling enforcement program

· The addition of the violation for businesses posting a sign stating the identity of their trade waste removal business as a violation that may be cured to avoid the imposition of a fine
· The clarification that determinations of the Department of Consumer Affairs with respect to whether a violation has been cured may be appealed to the Department’s tribunal, but that a violation being cured may not be brought up at a tribunal hearing if it has not previously been raised to the Department or a settlement officer of the Department

· The deletion of a cure period for signage violations relating to immigration service providers

· The deletion of a cure period for any provisions relating to water meters

· The modification of the fine structure of certain air circulator noise code provisions from one in which the initial violation fine is zero to one in which the violation payment is reduced to zero if the violation is cured

· The correction of a statutory error in an existing section enforced by the Department of Environmental Protection that prohibited to imposition of no fine if the violation was cured, in which a cure period program is already in place

· Various technical changes

Proposed Int. No. 1213-A

By Council Members Reyna, Brewer, Chin, Dickens, Eugene, King, Koo, Mendez, Rose, Wills, Gennaro and Vallone
A LOCAL LAW

To amend the administrative code of the city of New York, in relation to replacing certain fines with opportunities to cure.

Be it enacted by the Council as follows:
Section 1. Paragraph (i) of subdivision d of section 16-116 of the administrative code of the city of New York, as amended by local law number 42 for the year 1996, is amended to read as follows:

(i) Except as provided in paragraph (ii) of this subdivision, violation of any of the provisions of this section or any rules promulgated pursuant thereto shall be punishable by a civil penalty of not less than fifty nor more than one hundred dollars, provided that a first-time violation of subdivision (b) of this section or any rules promulgated thereto by any owner, lessee or person in control of a commercial establishment shall be mitigated to zero dollars if, on or before the initial return date stated on the notice of violation, such owner, lessee or person submits proof of having cured the violation at the hearing of such notice of violation. Any notice of violation, appearance ticket or summons issued for a violation of this section shall be returnable before the environmental control board which shall impose the penalty herein provided.  

§ 2. Section 20-275 of the administrative code of the city of New York is amended to read as follows:

§ 20-275. Violation. a. Any person who shall violate any of the provisions of this subchapter or any rule or regulation issued thereunder shall be guilty of a class A misdemeanor and upon the first conviction be subject to a fine of at least five hundred dollars and upon any subsequent convictions be subject to a fine or one thousand dollars and/or imprisonment of at least fifteen days.

b. Any person who violates any of the provisions of this subchapter or any rule or regulation issued thereunder shall be subject to a civil penalty of not more than five hundred dollars for each violation; except that a person shall not be subject to such civil penalty for a  first-time violation of section 20-270 or 20-271 of this subchapter or any rule or regulation issued thereunder, if such person proves to the satisfaction of the department, within thirty days of the issuance of the notice of violation and prior to the commencement of an adjudication of the violation, that the violation has been cured. The submission of proof of a cure shall be deemed an admission of liability for all purposes. The option of presenting proof that the violation has been cured shall be offered as part of any settlement offer made by the department to a person who has received, for the first time, a notice of violation of section 20-270 or section 20-271 of this subchapter or any rule or regulation issued thereunder. The department shall permit such proof to be submitted electronically or in person. A person may seek review, in the department’s administrative tribunal, of the determination that the person has not submitted proof of a cure within fifteen days of receiving written notification of such determination.

§ 3. Subchapter 17 of chapter 2 of title 20 of the administrative code of the city of New York is amended by adding a new section 20-332 to read as follows:

§ 20-332. Violation. Any person who violates any of the provisions of this subchapter or any rule or regulation issued thereunder shall be subject to a civil penalty of not more than five hundred dollars for each violation; except that a person shall not be subject to such civil penalty for a first-time violation of subdivision b of section 20-324 of this subchapter and any rule or regulation issued thereunder, if such person proves to the satisfaction of the department, within thirty days of the issuance of the notice of violation and prior to the commencement of an adjudication of the violation, that the violation has been cured. The submission of proof of a cure shall be deemed an admission of liability for all purposes. The option of presenting proof that the violation has been cured shall be offered as part of any settlement offer made by the department to a person who has received, for the first time, a notice of violation of subdivision b of section 20-324 of this subchapter or any rule or regulation issued thereunder. The department shall permit such proof to be submitted electronically or in person. A person may seek review, in the department’s administrative tribunal, of the determination that the person has not submitted proof of a cure within fifteen days of receiving written notification of such determination.

§ 4. Subdivision d of section 20-240.1 of the administrative code of the city of New York is amended to read as follows:

d. Any person who violates the provisions of this section or section 20-237 shall be considered to be an unlicensed general vendor or an unlicensed food vendor and shall be subject to the penalty and enforcement provisions of either subchapter twenty-five of chapter two of this title or subchapter two of chapter three of title seventeen of the code, whichever is applicable; except that a person shall not be subject to the civil penalty described above for a first-time violation of subdivision b of section 20-237 and any rule or regulation issued thereunder, if such person proves to the satisfaction of the department within thirty days of the issuance of the notice of violation and prior to the commencement of an adjudication of the violation, that he or she has cured the violation. The submission of proof of a cure shall be deemed an admission of liability for all purposes. The option of presenting proof of compliance shall be offered as part of any settlement offer made by the department to a person  who has received, for the first time, a notice of violation of subdivision b of section 20-327 or any rule or regulation promulgated thereunder. The department shall permit such proof to be submitted to the department electronically or in person. A person may seek review, in the department’s administrative tribunal, of the determination that the person has not submitted proof of a cure within fifteen days of receiving written notification of such determination.

§ 5. Section 20-728 of the administrative code of the city of New York is amended to read as follows:

§ 20-728. Penalties. Violation of this subchapter or any rule or regulation promulgated thereunder, shall be punishable by payment of a civil penalty in the sum of not less than twenty-five nor more than one hundred dollars for each violation; except that a person shall not be subject to the civil penalty described above for a first-time violation of any provision of this subchapter or any rule or regulation promulgated thereunder, if such person proves to the satisfaction of the department within thirty days of the issuance of the notice of violation and prior to the commencement of an adjudication of the violation, that he or she has cured the violation. The submission of proof of a cure shall be deemed an admission of liability for all purposes. The option of presenting proof that the violation has been cured shall be offered as part of any settlement offer made by the department to a person who has received, for the first time, a notice of violation of any provision of this subchapter or any rule or regulation promulgated thereunder. The department shall permit such proof to be submitted electronically or in person. A person may seek review, in the department’s administrative tribunal, of the determination that the person has not submitted proof of a cure within fifteen days of receiving written notification of such determination.
§ 6. Section 20-743 of the administrative code of the city of New York, as added by local law number 31 for the year 2003, is amended to read as follows:

§ 20-743. Penalties. Any person, partnership, corporation or other business entity who violates any provision of this subchapter or any of the regulations promulgated hereunder shall be liable for a civil penalty or not less than two hundred fifty dollars nor more than five hundred dollars for the first violation and for each succeeding violation a civil penalty of not less than five hundred dollars nor more than seven hundred fifty dollars; except that a person, partnership, corporation or other business entity shall not be subject to the civil penalty described above for a first-time violation of subdivision (a) of section 20-740 of this subchapter or any rule or regulation promulgated thereunder, if such person, partnership, corporation or other business entity proves to the satisfaction of the department, within thirty days of the issuance of the notice of violation and prior to the commencement of an adjudication of the violation, that the violation has been cured. The submission of proof of a cure shall be deemed an admission of liability for all purposes. The option of presenting proof that the violation has been cured shall be offered as part of any settlement offer made by the department to a person, partnership, corporation or other business entity who has received, for the first time, a notice of violation of subdivision (a) of section 20-740 of this subchapter or any rule or regulation issued thereunder. The department shall permit such proof to be submitted electronically or in person. A person, partnership, corporation or other business entity may seek review, in the department’s administrative tribunal, of the determination that the person or entity has not submitted proof of a cure within fifteen days of receiving written notification of such determination.
§ 7. Section 20-748 of the administrative code of the city of New York is amended to read as follows:

§ 20-748. Penalties. Violation of this subchapter, or any regulation promulgated pursuant to it, shall be punishable by payment of a civil penalty not to exceed two hundred fifty dollars; except that a person shall not be subject to a civil penalty described above for a first-time violation of section 20-746 of this subchapter or any rule or regulation promulgated thereunder, if such person proves to the satisfaction of the department, within thirty days of the issuance of the notice of violation and prior to the commencement of an adjudication of the violation, that the violation has been cured. The submission of proof of a cure shall be deemed an admission of liability for all purposes. The option of presenting proof that the violation has been cured shall be offered as part of any settlement offer made by the department to a person who has received, for the first time, a notice of violation of section 20-746 of this subchapter or any rule or regulation promulgated thereunder. The department shall permit such proof to be submitted electronically or in person. A person may seek review, in the department’s administrative tribunal, of the determination that the person has not submitted proof of a cure within fifteen days of receiving written notification of such determination.
§ 8. Section 20-753 of the administrative code of the city of New York, as added by local law number 32 for the year 1990, is amended to read as follows:

§ 20-753. Penalties. Any person who shall violate the provisions of this subchapter or the regulations promulgated pursuant to this subchapter shall, upon conviction thereof, pay a civil penalty or not less than fifty dollars and not more than two hundred and fifty dollars for the first offense and for each succeeding offense a penalty of not less than one hundred dollars nor more than five hundred dollars for each such violation; except that a person shall not be subject to the civil penalty described above for a first-time violation of subdivision c of section 20-750 of this subchapter or any rule or regulation promulgated thereunder, if such person proves to the satisfaction of the department, within thirty days of the issuance of the notice of violation and prior to the commencement of an adjudication of the violation, that the violation has been cured. The submission of proof of a cure shall be deemed an admission of liability for all purposes. The option of presenting proof that the violation has been cured shall be offered as part of any settlement offer made by the department to a person who has received, for the first time, a notice of violation of subdivision c of section 20-750 of this subchapter or any rule or regulation issued thereunder. The department shall permit such proof to be submitted electronically or in person. A person may seek review, in the department’s administrative tribunal, of the determination that the person has not submitted proof of a cure within fifteen days of receiving written notification of such determination. For the purposes of this section, if on any single day the current selling price list is not displayed in accordance with this subchapter or the regulations promulgated pursuant to this subchapter, it shall be considered a single violation.

§ 9. Section 20-810 of the administrative code of the city of New York, as added by local law number 2 for the year 2010, is amended to read as follows:

§ 20-810. Violations. A person violating sections 20-808 or 20-809 of this subchapter shall be subject to a civil penalty of not less than two hundred fifty dollars nor more than five hundred dollars for the first violation; except that a person shall not be subject to the civil penalty described above for a first-time violation of section 20-809 of this subchapter or any rule or regulation promulgated thereunder, if such person proves to the satisfaction of the department, within thirty days of the issuance of the notice of violation and prior to the commencement of an adjudication of the violation, that the violation has been cured. The submission of proof of a cure shall be deemed an admission of liability for all purposes. The option of presenting proof that the violation has been cured shall be offered as part of any settlement offer made by the department to a person who has received, for the first time, a notice of violation of section 20-809 of this subchapter or any rule or regulation promulgated thereunder. The department shall permit such proof to be submitted electronically or in person. A person may seek review, in the department’s administrative tribunal, of the determination that the person has not submitted proof of a cure within fifteen days of receiving written notification of such determination.
§ 10.  Section 24-165 of the administrative code of the city of New York is amended by adding a new subdivision (g) to read as follows:

(g) The commissioner may recommend to the board that there shall be no civil penalty imposed for a first violation of this section if, within forty five days of the return date set forth on the notice of violation, the respondent admits liability for the violation and files a certification with the department in a form and manner and containing such information and documentation as shall be prescribed in the department’s rules that the work has been performed to permanently correct the violation. If the commissioner accepts such certification of compliance, he or she shall recommend to the board that no civil penalty shall be imposed for the violation. Such violation may nevertheless serve as a predicate for purposes of imposing penalties for subsequent violations of this section.

§ 11. Section 24-166 of the administrative code of the city of New York is amended by adding a new subdivision (c) to read as follows:  

(c) The commissioner may recommend to the board that there shall be no civil penalty imposed for a first violation of this section if, within forty five days of the return date set forth on the notice of violation, the respondent admits liability for the violation and files a certification with the department in a form and manner and containing such information and documentation as shall be prescribed in the department’s rules that the work has been performed to permanently correct the violation. If the commissioner accepts such certification of compliance, he or she shall recommend to the board that no civil penalty shall be imposed for the violation. Such violation may nevertheless serve as a predicate for purposes of imposing penalties for subsequent violations of this section.

§ 12. The row in the table of civil penalties following subparagraph (i) of paragraph 5 of subdivision (b) of section 24-178 of the administrative code of the city of New York that begins 24-165 is amended, and a new row immediately following such row is added, to read as follows:

	24-165
	As Per Schedule E, F, or G, whichever is applicable
	 [As Per Schedule E, F, or G, whichever is applicable] 0

	24-166
	875
	0


§ 13. Section 24-227 of the administrative code of the city of New York is amended by adding a new subdivision (d) to read as follows:
(d)  The commissioner may recommend to the board that there shall be no civil penalty imposed for a first violation of this section if, within forty five days of the return date set forth on the notice of violation, the respondent admits liability for the violation and files a certification with the department in a form and manner and containing such information and documentation as shall be prescribed in the department's rules that (i) permanent improvements or modifications have been made to the establishment, including but not limited to the installation of appropriate sound insulation, isolators, suspension mounting and/or sound mitigation devices or materials; and (ii) appropriate sound measurements taken in accordance with the department's rules substantiate that the establishment is in full compliance with the sound levels set forth in this section. If the commissioner accepts such certification of compliance, he or she shall recommend to the board that no civil penalty shall be imposed for the violation. Such violation may nevertheless serve as a predicate for purposes of imposing penalties for subsequent violations of this section. 

§ 14. The row in table I following paragraph (5) of section 24-257 of the administrative code of the city of New York that begins 24-227 is amended to read as follows:

	24-227
	875
	[275] 0
	1,750
	440
	2.625
	660


§ 15. The row in table I following paragraph (5) of section 24-257 of the administrative code of the city of New York that begins 24-231(a) is amended to read as follows:

	24-231(a)
	8,000
	[2,000] 0
	16,000
	4,000
	24,000
	6,000


§ 16. By June 30, 2014, the department of consumer affairs shall promulgate rules establishing opportunities to cure the first violation of the following signage mandates: 

1) requiring the posting of refund policies; 

2) requiring the posting of a sign stating that individuals may complain to the department of consumer affairs about a business licensed by such department; 

3) prohibiting signs stating that a business is not liable for such business’s negligence if such a statement is invalid under law; 

4) requiring that parking lots and garages post a sign stating: 

a) the business hours of such lot or garage;

b) the licensed capacity of such lot or garage;

c) such lot or garage is at full capacity for car or bicycle parking; and 

d) minimum number of bicycle parking spaces; 

5) requiring that parking lots and garages have separate entrances and exits, with the main entrance and exit clearly designated with illuminated signs marked “entrance” and “exit”; 

6) requiring that all required signage is illuminated, clearly visible, and readable; 

7) requiring that those lots and garages with waivers under section 20-327.1 of the administrative code post a sign with respect to bike parking; 

8) requiring that auxiliary signs of parking lots and garages contain equally sized letters and numbers; 

9) requiring that businesses that accept credit cards post a list of limitations that such business put on credit card usage at or near the entrance of each such business, and in all advertising indicating that credit cards are accepted; 

10) requiring that electronic or home appliance service dealers include a notice in the department or area where electronic and home appliances are accepted for repair stating that customers are entitled to written estimates for repairs and other customer rights, and that the regulations of the department of consumer affairs relating to television, radio and audio servicing are available for review from the service dealer upon request; 

11) requiring a tax preparer to display a sign:

a) identifying him or herself, including his or her address, telephone number, and qualifications; 

b) stating that both the preparer and taxpayer must sign every tax return; 

c) stating how his or her fees are calculated; 

d) stating that he or she or his or her agency will not represent the taxpayer in an audit, if true; and 

e) stating that he or she is not licensed by the state board of public accounting or the New York state bar, or both, if true; 

12) requiring dealers of products for the disabled to post a sign summarizing any provisions of the New York city products for the disabled law; 

13) requiring any bus to include a posted sign on the windshield and near the entrance door of such bus that designates the departure time and destination of such bus; 

14) requiring laundries:

a) to distinguish in their advertising between services being offered at different prices; 

b) to post an out-of-order sign on non-functioning machines on such laundry’s premises;

c) to post a notice that complaints and claims for refunds may be made to a certain person or persons; and 

d) to post any sign in both english and spanish, if applicable; 

15) requiring sidewalk cafes to post a sign stating the maximum number of tables and chairs licensed for such sidewalk café, and prohibiting other signage at a sidewalk café except for signage meeting certain specifications; 

16) requiring motor vehicle rental businesses to post a notice of the department of consumer protection’s consumer protection law; 

17) requiring any labeling declaration to be written in the english language;

18) requiring that amusement arcades and gaming cafes post a sign describing age restrictions during certain hours of operation; and

19) requiring signage at businesses that sell beverages for off-premises consumption in beverage containers that are covered by title ten or article twenty-seven of the environmental conservation law of the state of New York to be placed within a certain distance of cash registers or to be visible to consumers from any specific vantage point; and 

20) requiring stores with weighing and measuring devices for customer use to post a sign informing customers that they may reweigh products using such weighing or measuring device or devices. 

The rules promulgated pursuant to this section shall include language to the effect that a person shall not be subject to a civil penalty for the first-time violation of any signage mandate described in this section if such person proves to the satisfaction of the department, within thirty days of the issuance of the notice of violation and prior to the commencement of an adjudication of the violation, that the violation has been cured. The submission of proof of a cure shall be deemed an admission of liability for all purposes. The option of presenting proof that the violation has been cured shall be offered as part of any settlement offer made by the department to a person who has received, for the first time, a notice of violation of any signage mandate described in this section. The department shall permit such proof to be submitted electronically or in person. A person may seek review, in the department’s administrative tribunal, of the determination that the person has not submitted proof of a cure within fifteen days of receiving written notification of such determination.
§ 17. This local law shall take effect one hundred eighty days following the date of its enactment.
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� National Federation of Independent Businesses, “NFIB Small Business Trends,” February 2013, available at http://www.nfib.com/Portals/0/PDF/sbet/sbet201302.pdf.


� The report is available at http://www.nyc.gov/html/nycrules/downloads/pdf/regulatory_review_panel_report.pdf.


� For example, Local Law 33 of 2013 required standardized customer service training for agency inspectors, Local Law 34 of 2013 created agency liaisons to communicate regularly with chambers of commerce and other industry representatives, Local Law 18 of 2010 required the creation of the Business Owner’s Bill of Rights, Local Law 46 of 2010 required review of all rules by the Mayor’s Office of Operations to ensure that the proposed rule is easy to understand and is drafted in a way that minimizes compliance costs, and the NYC Rules website was created by Executive Order 133 of 2010.


� Final Report of the Regulatory Review Panel, page 24.


� The report did not include any additional cure periods beyond those already in effect at the Fire Department, Department of Buildings and Department of Transportation. The report recommended a cure period for four Department of Health and Mental Hygiene infractions, which are expected to be completed by amendments to the Health Code.
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