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INTRODUCTION

On June 20, 2023, the Committee on Oversight and Investigations, chaired by Council Member Gale Brewer, and the Committee on Public Safety, chaired by Council Member Kamillah Hanks, will conduct a joint oversight hearing to examine the impact of the New York City Police Department (NYPD) Erie Basin Auto Pound storage facility fire in Red Hook, Brooklyn. Those invited to testify include representatives from the NYPD, District Attorney’s offices, defense attorneys and other interested stakeholders and members of the public.
BACKGROUND
I. Overview of the NYPD’s Evidence Cataloguing and Retention Systems 
The NYPD collects a variety of forms of evidence. Some items are important insofar as they primarily consist of physical property, while other pieces may be most important as biological evidence. In the case of convictions, the NYPD is supposed to retain evidence for three-quarters of the length of the sentence for potential use in appeals.[footnoteRef:1] New York State’s evidence retention and storage policies have been the subject of criticism. A 2009 State Bar Association taskforce report described evidence protocols throughout New York as a “systemic mess,” with modernization a low priority and post-conviction evidence retrieval errors not taken seriously.[footnoteRef:2]  [1:  “Inside the forensic files: NYPD shows PIX11 how it’s tracking evidence,” May 5, 2015, available at https://pix11.com/news/local-news/inside-the-forensic-files-nypd-shows-pix11-how-its-tracking-evidence/ ]  [2:  New York State Bar Association Task Force on Wrongful Convictions, “Preliminary Report,” June 2009, available at https://www.prisonlegalnews.org/media/publications/ny_state_bar_task_force_on_wrongful_convictions_report_2009.pdf ] 

a. Physical Evidence
The NYPD’s Property Clerk Division (PCD) handles physical non-biological property and evidence.[footnoteRef:3] PCD uses a tracking application called the Property Evidence Tracking System (PETS). PETS was developed by Capgemini in 2012, replacing the paper-based system.[footnoteRef:4] The NYPD takes into custody and holds found property, decedents’ property, prisoners’ property, contraband, serological evidence, property confiscated for forfeiture proceedings, and property seized from peddlers pending release. Police also hold property that may be needed for further investigation.[footnoteRef:5]  [3:  Office of the Comptroller, “Audit on the New York City Police Department’s Controls over Seized Property,” July 8, 2021, available at https://comptroller.nyc.gov/wp-content/uploads/documents/MD20_078A.pdf ]  [4:  Sean Gallagher, “NYPD can’t count cash they’ve seized because it would crash computers,” Ars Technica, Sept. 18, 2016, available at https://arstechnica.com/information-technology/2016/09/nypd-cant-count-cash-theyve-seized-because-it-would-crash-computers/ ]  [5:  Office of the Comptroller, “Audit on the New York City Police Department’s Controls over Seized Property,” July 8, 2021, available at https://comptroller.nyc.gov/wp-content/uploads/documents/MD20_078A.pdf] 

Police officers bring evidence from an arrest to their precinct. There, the evidence is invoiced in PETS and is then transferred to one of five borough offices, two warehouses in Brooklyn and Queens, and an auto pound in Queens.[footnoteRef:6][footnoteRef:7]  [6:  NYPD Property Clerk locations website, available at https://www.nyc.gov/site/nypd/services/vehicles-property/property-clerk-locations.page ]  [7:  NYPD Auto Pounds website, available at https://www.nyc.gov/site/nypd/services/vehicles-property/property-clerk-autopound.page ] 

The NYPD found PETS, which has long been the subject of criticism, was obsolete within four years of its installation; department leadership said that attempts to use it to quantify the amount of cash seized would “crash the system.”[footnoteRef:8] The Office of the Comptroller has criticized the NYPD’s systems for tracking and retaining evidence, including PETS. A 2021 report found PETS “has significant weaknesses.”[footnoteRef:9]  PETS cannot be used to track seized property in aggregate, and it has inadequate input controls. According to the report, “[a]s a result of the inadequacy of its controls, the NYPD cannot efficiently and effectively determine whether the property in its custody is being properly maintained and disposed of.”[footnoteRef:10] Tracking can only be done one invoice at a time, precluding opportunities to monitor performance over time or even basic inventorying.[footnoteRef:11] The lack of aggregate tracking functions also meant that the NYPD could not provide the comptroller with lists of evidence held at a given facility.[footnoteRef:12]  [8:  Max Rivlin-Nadler, “NYPD: Revealing the Truth About the Millions We Seize would ‘Lead to System Crashes,’” Village Voice, Sept. 16, 2016, available at https://www.villagevoice.com/2016/09/16/nypd-revealing-the-truth-about-the-millions-we-seize-would-lead-to-systems-crashes/ ]  [9:  Office of the Comptroller, “Audit on the New York City Police Department’s Controls over Seized Property,” 7/8/2021, at 2, 10, https://comptroller.nyc.gov/wp-content/uploads/documents/MD20_078A.pdf]  [10:  Office of the Comptroller, “Audit on the New York City Police Department’s Controls over Seized Property,” 7/8/2021, at 2, https://comptroller.nyc.gov/wp-content/uploads/documents/MD20_078A.pdf]  [11:  Office of the Comptroller, “Audit on the New York City Police Department’s Controls over Seized Property,” 7/8/2021, at 11, https://comptroller.nyc.gov/wp-content/uploads/documents/MD20_078A.pdf]  [12:  Office of the Comptroller, “Audit on the New York City Police Department’s Controls over Seized Property,” 7/8/2021, at 10, https://comptroller.nyc.gov/wp-content/uploads/documents/MD20_078A.pdf] 

The audit also found unaccounted-for gaps in what should be strictly sequential PETS invoice numbers, suggesting some items either weren’t correctly entered into or were deleted from the system.[footnoteRef:13] The NYPD told the comptroller these were the result of erroneously created or improperly categorized entries.[footnoteRef:14] Although the NYPD assured the comptroller’s office it was upgrading PETS, it could not say when these upgrades would go into effect or whether they would actually address the shortcomings identified by the audit.[footnoteRef:15]  [13:  Office of the Comptroller, “Audit on the New York City Police Department’s Controls over Seized Property,” 7/8/2021, at 7, https://comptroller.nyc.gov/wp-content/uploads/documents/MD20_078A.pdf]  [14:  Office of the Comptroller, “Audit on the New York City Police Department’s Controls over Seized Property,” 7/8/2021, at 7-8, https://comptroller.nyc.gov/wp-content/uploads/documents/MD20_078A.pdf]  [15:  Office of the Comptroller, “Audit on the New York City Police Department’s Controls over Seized Property,” 7/8/2021, at 11, https://comptroller.nyc.gov/wp-content/uploads/documents/MD20_078A.pdf] 

b. Biological evidence
Biological and DNA evidence is sent to the Office of the Chief Medical Examiner (OCME). Types of biological and DNA evidence typically include materials for fingerprints, hair and fiber exams, gunshot residue exams, clothing, and autopsy evidence.[footnoteRef:16] Each piece of evidence or sample that OCME inspects is assigned its own unique identifying number by the Evidence Unit in the Laboratory Information Management System (LIMS).[footnoteRef:17] These items might be vouchered evidence, non-vouchered postmortem evidence, sub-items, or samples.[footnoteRef:18] They must be properly sealed, typically in either breathable paper or Tyvek, to ensure any opening is detectable in order to prevent loss or tampering.[footnoteRef:19]  [16:  Office of the Chief Medical Examiner, “Evidence Control Manual,” effective date Nov. 22, 2022, available at https://www.nyc.gov/assets/ocme/downloads/pdf/technical-manuals/forensic-biology-technical-manuals/evidence_control_112222.pdf]  [17:  Office of the Chief Medical Examiner, “Evidence Control Manual,” effective date Nov. 22, 2022, available at https://www.nyc.gov/assets/ocme/downloads/pdf/technical-manuals/forensic-biology-technical-manuals/evidence_control_112222.pdf ]  [18:  Office of the Chief Medical Examiner, “Evidence Control Manual,” effective date Nov. 22, 2022, available at https://www.nyc.gov/assets/ocme/downloads/pdf/technical-manuals/forensic-biology-technical-manuals/evidence_control_112222.pdf]  [19:  Office of the Chief Medical Examiner, “Evidence Control Manual,” effective date Nov. 22, 2022, available at https://www.nyc.gov/assets/ocme/downloads/pdf/technical-manuals/forensic-biology-technical-manuals/evidence_control_112222.pdf] 

The Evidence Unit then transfers the items to the Forensic Biology Department. Transfers between individuals or storage locations is supposed to be recorded in a chain of custody process and documented in LIMS.[footnoteRef:20] Before and after analysis, the Evidence Unit is responsible for storage. Various pieces of biological evidence that don’t need to be refrigerated are retained indefinitely, while those that must be kept cool, like tissue samples, are evaluated every four years to determine if they are still needed.[footnoteRef:21] Upon completion of all work, the Evidence Unit transfers the items back to NYPD for longer-term storage.[footnoteRef:22]  [20:  Office of the Chief Medical Examiner, “Evidence Control Manual,” effective date Nov. 22, 2022, available at https://www.nyc.gov/assets/ocme/downloads/pdf/technical-manuals/forensic-biology-technical-manuals/evidence_control_112222.pdf]  [21:  Office of the Chief Medical Examiner, “Evidence Control Manual,” effective date Nov. 22, 2022, available at https://www.nyc.gov/assets/ocme/downloads/pdf/technical-manuals/forensic-biology-technical-manuals/evidence_control_112222.pdf]  [22:  Office of the Chief Medical Examiner, “Evidence Control Manual,” effective date Nov. 22, 2022, available at https://www.nyc.gov/assets/ocme/downloads/pdf/technical-manuals/forensic-biology-technical-manuals/evidence_control_112222.pdf] 

At facilities like Erin Basin, NYPD stored biological evidence in 55-gallon cardboard drums known as Biological Evidence Containers.[footnoteRef:23] [23:  Jamie Schram, “Flood of evidence: NYPD cases soaked by Sandy,” New York Post, Nov. 21, 2012, available at https://nypost.com/2012/11/21/flood-of-evidence-nypd-cases-soaked-by-sandy/ ] 




II. Effect of Hurricane Sandy on Erie Basin Auto Pound Facility
In 2012, Hurricane Sandy caused extensive damage to the Erie Basin warehouse, resulting in the destruction of nearly 10,000 barrels of evidence containing sensitive DNA material.[footnoteRef:24] The NYPD deployed a team of 20 officers, 6 civilians, and a captain to retrieve evidence from the two warehouses that were affected by Hurricane Sandy.[footnoteRef:25] The other affected warehouse during Hurricane Sandy is located along Kingsland Avenue in Greenpoint, Brooklyn, where an additional 1,177 barrels of DNA evidence was housed.[footnoteRef:26]  [24:  Goodman, J. D. (2013, January 2). Hurricane Destroyed Evidence Held by New York Police. The New York Times. https://www.nytimes.com/2013/01/02/nyregion/hurricane-destroyed-evidence-held-by-new-york-police.html]  [25:  Goodman, J. D. (2013, January 2). Hurricane Destroyed Evidence Held by New York Police. The New York Times. https://www.nytimes.com/2013/01/02/nyregion/hurricane-destroyed-evidence-held-by-new-york-police.html]  [26:  Goodman, J. D. (2013, January 2). Hurricane Destroyed Evidence Held by New York Police. The New York Times. https://www.nytimes.com/2013/01/02/nyregion/hurricane-destroyed-evidence-held-by-new-york-police.html] 

The NYPD faced longstanding challenges in its storage system, exacerbating the impact of the storm. While the department now uses barcodes to track evidence, until recently, it relied on paper records.[footnoteRef:27] The outdated system remains the only means of tracking millions of items in the department's 11 storage areas, which were described as disorganized with piles of items.[footnoteRef:28] Prior to the implementation of barcodes, important evidence occasionally went missing despite extensive search efforts by the NYPD, according to the Innocence Project.[footnoteRef:29] In preparation for Hurricane Sandy, a month prior, the U.S. Justice Department provided $1.25 million to the NYPD and the Innocence Project to organize DNA evidence that could potentially lead to the exoneration of wrongly convicted individuals.[footnoteRef:30] [27:  Goodman, J. D. (2013, January 2). Hurricane Destroyed Evidence Held by New York Police. The New York Times. https://www.nytimes.com/2013/01/02/nyregion/hurricane-destroyed-evidence-held-by-new-york-police.html]  [28:  Goodman, J. D. (2013, January 2). Hurricane Destroyed Evidence Held by New York Police. The New York Times. https://www.nytimes.com/2013/01/02/nyregion/hurricane-destroyed-evidence-held-by-new-york-police.html]  [29:  Goodman, J. D. (2013, January 2). Hurricane Destroyed Evidence Held by New York Police. The New York Times. https://www.nytimes.com/2013/01/02/nyregion/hurricane-destroyed-evidence-held-by-new-york-police.html]  [30:  Goodman, J. D. (2013, January 2). Hurricane Destroyed Evidence Held by New York Police. The New York Times. https://www.nytimes.com/2013/01/02/nyregion/hurricane-destroyed-evidence-held-by-new-york-police.html] 

Since at least 2013, the NYPD has been considering consolidating its five evidence warehouses, including the two that were flooded, into a single new warehouse.[footnoteRef:31] The damaged warehouses will not be repaired, and the recovered evidence will be transferred to an interim site in Brooklyn until the construction of the new facility is completed.[footnoteRef:32] Additionally, the Erie Basin warehouse housed approximately 5,000 narcotics items and 3,250 firearms, according to a representative of the NYPD at the time of Hurricane Sandy.[footnoteRef:33] [31:  Goodman, J. D. (2013, January 2). Hurricane Destroyed Evidence Held by New York Police. The New York Times. https://www.nytimes.com/2013/01/02/nyregion/hurricane-destroyed-evidence-held-by-new-york-police.html]  [32:  Goodman, J. D. (2013, January 2). Hurricane Destroyed Evidence Held by New York Police. The New York Times. https://www.nytimes.com/2013/01/02/nyregion/hurricane-destroyed-evidence-held-by-new-york-police.html]  [33:  Goodman, J. D. (2013, January 2). Hurricane Destroyed Evidence Held by New York Police. The New York Times. https://www.nytimes.com/2013/01/02/nyregion/hurricane-destroyed-evidence-held-by-new-york-police.html] 

In at least six criminal trials following Hurricane Sandy, a police official had to testify that evidence was inaccessible, but still existed.[footnoteRef:34] To address the evidence loss, judges permitted prosecutors to use photographs as substitutes for the lost or destroyed items in many cases.[footnoteRef:35] One concern was the loss of cold-case evidence that could have been tested with new techniques. Attorneys with cases dependent on evidence destroyed by Hurricane Sandy expressed frustration over the complications it created, emphasizing that people’s lives depended on this evidence for justice.[footnoteRef:36] [34:  Goodman, J. D. (2013, January 2). Hurricane Destroyed Evidence Held by New York Police. The New York Times. https://www.nytimes.com/2013/01/02/nyregion/hurricane-destroyed-evidence-held-by-new-york-police.html]  [35:  Goodman, J. D. (2013, January 2). Hurricane Destroyed Evidence Held by New York Police. The New York Times. https://www.nytimes.com/2013/01/02/nyregion/hurricane-destroyed-evidence-held-by-new-york-police.html]  [36:  Goodman, J. D. (2013, January 2). Hurricane Destroyed Evidence Held by New York Police. The New York Times. https://www.nytimes.com/2013/01/02/nyregion/hurricane-destroyed-evidence-held-by-new-york-police.html] 

Following the hurricane, the contaminated Erie Basin buildings were sealed for hazmat cleanup, and contractors assessed the damage to the evidence.[footnoteRef:37] The cleanup efforts were supervised by Robert S. Martinez, the director of the department’s Support Services Bureau, who had deemed the warehouses contaminated with substances including raw sewage, making it unsafe for workers to enter.[footnoteRef:38] Despite initial plans to transfer the contents to an interim site in Brooklyn until a new storage center was built, the Police Department continued to store evidence at the damaged warehouse for another decade until a fire broke out on Tuesday, December 13, 2022.[footnoteRef:39] [37:  Goodman, J. D. (2013, January 2). Hurricane Destroyed Evidence Held by New York Police. The New York Times. https://www.nytimes.com/2013/01/02/nyregion/hurricane-destroyed-evidence-held-by-new-york-police.html]  [38:  Goodman, J. D. (2013, January 2). Hurricane Destroyed Evidence Held by New York Police. The New York Times. https://www.nytimes.com/2013/01/02/nyregion/hurricane-destroyed-evidence-held-by-new-york-police.html]  [39:  Goodman, J. D. (2013, January 2). Hurricane Destroyed Evidence Held by New York Police. The New York Times. https://www.nytimes.com/2013/01/02/nyregion/hurricane-destroyed-evidence-held-by-new-york-police.html] 

III. Erie Basin Auto Pound Facility Fire

At 10:30 AM on the morning of December 13, 2022, a three-alarm fire broke out at the Erie Basin warehouse.[footnoteRef:40] The overwhelming amount of smoke prevented the New York City Fire Department from swiftly extinguishing the blaze, which took at least a day. In March 2023, it was reported that the NYPD had determined the fire stemmed from an electrical blowout.[footnoteRef:41] The facility had been powered by a temporary generator ever since flooding during Hurricane Sandy, which, according to anonymous sources quoted by Gothamist, was a significant factor in the fire.[footnoteRef:42] The Erie Basin warehouse had stored sensitive DNA material, in addition to evidence from past burglaries and shootings.[footnoteRef:43] All but eight barrels of evidence stored at the facility were destroyed.[footnoteRef:44] [40:  Gina Martinez, “30 years of evidence, including DNA, possibly destroyed in NYPD storage facility blaze,” CBS News, Dec. 13, 2022, https://www.cbsnews.com/news/nypd-evidence-fire-brooklyn-erie-basin-auto-pound/ ]  [41:  Gwynne Hogan, “‘Electrical blowout’ sparked fire at NYPD warehouse where decades of DNA evidence burned,” Gothamist, Mar. 23, 2023, available at https://gothamist.com/news/electrical-blowout-sparked-fire-at-nypd-warehouse-where-decades-of-dna-evidence-burned ]  [42:  Gwynne Hogan, “‘Electrical blowout’ sparked fire at NYPD warehouse where decades of DNA evidence burned,” Gothamist, Mar. 23, 2023, available at https://gothamist.com/news/electrical-blowout-sparked-fire-at-nypd-warehouse-where-decades-of-dna-evidence-burned]  [43:  Corey Kilgannon, Hurubie Meko and Nate Schweber, “‘Nightmare’ Warehouse Fire Erases Evidence in Many Unsolved Cases,” The New York Times, Dec. 14, 2022, available at 
https://www.nytimes.com/2022/12/14/nyregion/police-warehouse-fire-evidence.html ]  [44:  Gwynne Hogan, “‘Electrical blowout’ sparked fire at NYPD warehouse where decades of DNA evidence burned,” Gothamist, Mar. 23, 2023, available at https://gothamist.com/news/electrical-blowout-sparked-fire-at-nypd-warehouse-where-decades-of-dna-evidence-burned] 


ANALYSIS 
I. Ramifications of Destroyed Evidence
Advocates and experts who spoke with Council staff said it was nearly impossible to determine the fire’s impact on cases because of the aforementioned challenges with aggregating evidence: the NYPD did not have a system in place prior to the fire for compiling a list of every item stored in Erie Basin.[footnoteRef:45] Groups like the Legal Aid Society say they have not received any response from the NYPD to queries regarding particular cases tied to destroyed or damaged evidence.[footnoteRef:46] Although the NYPD has said almost all evidence was lost, it has not actually notified defense attorneys that particular cases were affected.[footnoteRef:47] [45:  Conversations between NYC Council staff and the Legal Aid Society, the Innocence Project, May 24, 2023]  [46:  Gwynne Hogan, “‘Electrical blowout’ sparked fire at NYPD warehouse where decades of DNA evidence burned,” Gothamist, Mar. 23, 2023, available at https://gothamist.com/news/electrical-blowout-sparked-fire-at-nypd-warehouse-where-decades-of-dna-evidence-burned]  [47:  The Legal Aid Society, “LAS Calls for Answers Following Fire That Destroyed NYPD Evidence Center,” Dec. 20, 2022, available at https://legalaidnyc.org/news/answers-following-fire-destroyed-nypd-evidence-center/ ] 

Questions about the status of and damage to evidence at the Erie Basin have remained unanswered since Hurricane Sandy.[footnoteRef:48] Indeed, during the hurricane, two warehouses on the Erie Basin compound were “inundated, damaging hundreds of barrels of evidence and affecting a number of ongoing cases,”[footnoteRef:49] such that much of the evidence housed at the facility had already been compromised by the time of the December 2022 fire. Despite the extensive damage that Hurricane Sandy caused, the Erie Basin facility was still “chock-full of evidence” at the time of the fire a decade later.[footnoteRef:50] [48:  J. David Goodman, “Flooding of 2 Police Warehouses Destroys Evidence Needed for Criminal Trials,” New York Times, Jan. 1, 2013, https://www.nytimes.com/2013/01/02/nyregion/hurricane-destroyed-evidence-held-by-new-york-police.html ]  [49:  Hurubie Meko and Nate Schweber, “Massive Fire Burns Down Part of an N.Y.P.D. Evidence Center in Brooklyn,” The New York Times, Dec. 13, 2022, available at https://www.nytimes.com/2022/12/13/nyregion/nypd-brooklyn-fire-evidence-center.html ]  [50:  Kirstyn Brendlen, “‘Our clients deserve answers’: Legal Aid Society demands clarity after decades of police evidence destroyed in Red Hook fire,” Brooklyn Paper, Dec. 20, 2022, available at https://www.brooklynpaper.com/legal-aid-info-evidence-red-hook-fire/ ] 

These challenges are compounded by the fact that, as limited as the NYPD’s electronic evidence tracking platforms may be, much of the evidence at Erie Basin was decades old and thus predated any such systems. As a result, it may not have been entered into newer systems in the first place, however inadequate those systems may be. As the Innocence Project noted, in a warehouse that may have hundreds of thousands of pieces of evidence, only a handful may ever be reexamined in an appeal, so cataloguing these holdings was a low priority before the fire and Hurricane Sandy.[footnoteRef:51] Genetic information from newer biological samples may have been duplicated in NYPD and OCME databases, but for older samples kept at Erie Basin, there may be no other sources.[footnoteRef:52] [51:  Conversation between NYC Council staff and Innocence Project staff, May 24, 2023]  [52:  Gwynne Hogan and Jake Offenhartz, “What’s at stake with the untold loss of DNA evidence in NYPD warehouse fire,” Gothamist, Dec. 15, 2022, https://gothamist.com/news/whats-at-stake-with-untold-loss-of-dna-evidence-in-nypd-warehouse-fire ] 

Public defenders have argued that the lack of information presents a major obstacle to post-conviction appeals, especially when working with older cases.[footnoteRef:53] To introduce evidence on appeal or request new testing, they must be able to demonstrate where the evidence is held. But because the NYPD may still not know what was actually destroyed, cases stall when trying to figure out what to introduce. In cases where evidence was definitely destroyed, defense attorneys cannot rely on it when appealing convictions. The Brooklyn District Attorney’s Office, however, has noted that DNA evidence is rarely used in successful appeals of convictions.[footnoteRef:54]  [53:  The Legal Aid Society, “LAS Calls for Answers Following Fire That Destroyed NYPD Evidence Center,” Dec. 20, 2022, available at https://legalaidnyc.org/news/answers-following-fire-destroyed-nypd-evidence-center/]  [54:  Gwynne Hogan and Jake Offenhartz, “What’s at stake with the untold loss of DNA evidence in NYPD warehouse fire,” Gothamist, Dec. 15, 2022, https://gothamist.com/news/whats-at-stake-with-untold-loss-of-dna-evidence-in-nypd-warehouse-fire] 

One high-profile case illustrates the importance of evidence storage and tracking in post-conviction cases. On July 6, 2006, Alan Newton was exonerated of rape, robbery, and assault charges.[footnoteRef:55] He had requested DNA testing in 1994, and a court denied his request because officials at the NYPD Property Clerk’s Office had presumed the evidence to be lost.[footnoteRef:56] In 2005, at the request of the Innocence Project, the Bronx County District Attorney’s Office located the rape kit following an exhaustive search.[footnoteRef:57] Post-conviction DNA testing subsequently proved that Newton was not the perpetrator of the crime.[footnoteRef:58] [55:  Innocence Project, “Alan Newton,” available at https://innocenceproject.org/cases/alan-newton/ ]  [56:  Innocence Project, “Alan Newton,” available at https://innocenceproject.org/cases/alan-newton/]  [57:  Innocence Project, “Alan Newton,” available at https://innocenceproject.org/cases/alan-newton/]  [58:  Innocence Project, “Alan Newton,” available at https://innocenceproject.org/cases/alan-newton/] 

In response to the fire, New York’s public defender organizations and advocates wrote a letter to Mayor Eric Adams to demand that the NYPD “inform defense advocates of the evidence and cases the fire at Erie Basin Auto Pound impacted” and respond to the incident as follows:
· Produce a list of all physical and biological evidence that was affected in the fire, whether any usable biological evidence and physical evidence remain, and the names of the cases impacted; 
· Promptly share this information directly with impacted defendants and their counsels’ offices and the prosecution, regardless of case status; and 
· Inform the public of the scope of cases impacted by sharing de-identified data about the number of cases impacted and their present case status, including the number of affected cases that are unsolved.[footnoteRef:59] [59:  Joint Letter from the Legal Aid Society, et al. to Mayor Adams, “RE: December 13, 2022 NYPD Erie Basin Fire,” Mar. 28, 2023. ] 


This letter reiterated requests from the Legal Aid Society to Mayor Adams contained in a letter dated December 19, 2022.[footnoteRef:60] As of March 28, 2023, the Legal Aid Society has not received a response to their letters.[footnoteRef:61][footnoteRef:62] The organization learned from reporting, rather than from the City or from the NYPD, that only eight barrels of evidence had survived the fire at the Erie Basin facility.[footnoteRef:63]  [60:  The Legal Aid Society, “LAS Calls for Answers Following Fire That Destroyed NYPD Evidence Center,” Dec. 20, 2022, available at https://legalaidnyc.org/news/answers-following-fire-destroyed-nypd-evidence-center/]  [61:  Tim McNicholas, “Only 8 barrels of evidence salvaged after massive fire at NYPD warehouse in Brooklyn,” CBS News New York, Mar. 28, 2023, available at https://www.cbsnews.com/newyork/news/nypd-warehouse-fire-evidence-destroyed/ ]  [62:  Matt Troutman, “Fallout From NYPD Evidence Warehouse Fire Still Unknown: Advocates,” Patch, Mar. 28, 2023, available at https://patch.com/new-york/new-york-city/fallout-nypd-evidence-warehouse-fire-still-unknown-advocates ]  [63:  Tim McNicholas, “Only 8 barrels of evidence salvaged after massive fire at NYPD warehouse in Brooklyn,” CBS News New York, Mar. 28, 2023, available at https://www.cbsnews.com/newyork/news/nypd-warehouse-fire-evidence-destroyed/ ] 

II. Best Practices for Cataloguing and Retaining Evidence
New York, like many states, lacks a law requiring biological evidence be properly stored or mandating certain standards of evidence management. It does, however, have a state-level taskforce for overseeing forensic standards.[footnoteRef:64] Regarding its dearth of evidence preservation laws, New York lags behind 35 other states,[footnoteRef:65] including Indiana.[footnoteRef:66] Exoneration advocates cite Connecticut as a potential model of evidence preservation policy.[footnoteRef:67] That state mandates the preservation of case evidence until a prisoner’s sentence concludes.[footnoteRef:68]  [64:  U.S. Department of Commerce National Institute of Standards and Technology, “Biological Evidence Preservation: Considerations for Policy Makers,” April 2015, https://www.govinfo.gov/content/pkg/GOVPUB-C13-6b6604392e02e03b97b75b23ce54ed2b/pdf/GOVPUB-C13-6b6604392e02e03b97b75b23ce54ed2b.pdf ]  [65:  Theodore Hamm, Massive Evidence Storage Facility Fire Sheds Light on Sloppy NYPD Practices, The Indypendent, Jan. 18, 2023, available at https://indypendent.org/2023/01/massive-evidence-storage-facility-fire-sheds-light-on-sloppy-nypd-practices/ ]  [66:  Innocence Project, “Governor Holcomb Signs Bill Requiring Proper Preservation of Evidence,” Mar. 16, 2022, available at https://innocenceproject.org/news/governor-holcomb-signs-bill-to-require-preservation-of-evidence/ ]  [67:  Innocence Project, “Connecticut,” available at https://innocenceproject.org/states/connecticut/ ]  [68:  Theodore Hamm, Massive Evidence Storage Facility Fire Sheds Light on Sloppy NYPD Practices, The Indypendent, Jan. 18, 2023, available at https://indypendent.org/2023/01/massive-evidence-storage-facility-fire-sheds-light-on-sloppy-nypd-practices/] 

The National Institute of Standards and Technology of the U.S. Department of Commerce recommends the following retention schedule for evidence involved in criminal convictions:[footnoteRef:69] [69:  U.S. Department of Commerce National Institute of Standards and Technology, “Biological Evidence Preservation: Considerations for Policy Makers,” April 2015, https://www.govinfo.gov/content/pkg/GOVPUB-C13-6b6604392e02e03b97b75b23ce54ed2b/pdf/GOVPUB-C13-6b6604392e02e03b97b75b23ce54ed2b.pdf] 

[image: ]
Biological evidence is sensitive to environmental conditions and can decay. It is important for police departments to acquire equipment like commercial refrigerators. NIST recommends the following conditions for long-term storage of biological evidence:[footnoteRef:70] [70:  U.S. Department of Commerce National Institute of Standards and Technology, “The Biological Evidence Preservation Handbook,” April 2013, available at https://www.nist.gov/system/files/documents/forensics/NIST-IR-7928.pdf ] 

[image: ]
NIST recommends police forces consider the following factors when acquiring an electronic evidence management system:[footnoteRef:71] [71:  U.S. Department of Commerce National Institute of Standards and Technology, “Biological Evidence Preservation: Considerations for Policy Makers,” April 2015, available at https://www.govinfo.gov/content/pkg/GOVPUB-C13-6b6604392e02e03b97b75b23ce54ed2b/pdf/GOVPUB-C13-6b6604392e02e03b97b75b23ce54ed2b.pdf] 

· reporting capabilities (including statistics) 
· tracking capabilities 
· alert mechanisms (“tickler file”) 
· integration with existing systems 
· security 
· inventory management
· communication (enhancing data sharing with other criminal justice agencies) 
· accessibility (web-based vs. server-based hosted solution) 
· usability (ease of use) 
· customization (creating a system to meet your needs) 
· data conversion 
· information technology and hardware support 
· training 
· appropriate capabilities for the size of agency 
· electronic signature capabilities
CONCLUSION
The Committees look forward to hearing from the NYPD, interested stakeholders and individuals affected by evidence related to their court cases that is or was presumed to be lost or damaged. The Committees are particularly concerned with learning more about how the destruction of evidence could imperil investigations, prosecutions and criminal proceedings. The Council wants a better understanding of how NYPD intends to safeguard its facilities and their evidence and what it needs to better safeguard and protect these vital materials.
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