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INTRODUCTION
On April 23, 2018, the Committee on Aging, chaired by Council Member Margaret Chin, will hold an oversight hearing on Social Adult Day Care, and on Proposed Int. No. 399-A, A Local Law in relation to requiring the department for the aging to report on senior centers, and on Int. No. 411, A Local Law in relation to inspections for social adult day cares and senior centers and reporting. This hearing will review the implementation and impact of Local Law 9 of 2015 and will examine the third mandated report issued by DFTA’s Social Adult Day Care Ombudsperson pursuant to Local Law 9 of 2015. Those invited to testify include representatives from the Department for the Aging (DFTA), representatives from the Department of Health and Mental Hygiene (DOHMH), service providers, and advocates. 
BACKGROUND 
Seniors in New York City


Nationwide, according to the United States Census Bureau, the country’s older adult population is increasing.
 In fact, from 2000 to 2016, the population of individuals age 65 and older increased from 35 million to 49.2 million.
 Similar to national trends, New York City (NYC) is experiencing an increase in its aging population.
 In fact, NYC’s population of individuals age 65 and older increased from 947,000 in 2005 to 1.13 million in 2015.
 Today, older adults represent about 13 percent of the City’s total population,
 and researchers predict that by 2040 more than 1.4 million of the City’s population will be age 65 or older.
 

As the City’s aging population continues to increase, supportive programs and services will experience an increase in demand.
 According to a 2017 report released by Comptroller Scott Stringer, “existing programs and services should be adapted to prepare for the inevitable growth in demand that will occur as the population continues to age.”
 Among the many supportive care services that will need adaption and preparation are adult day services (ADS), specifically social adult day care (SADC) programs.

Social Adult Day Care

According to the National Adult Day Services Association, “adult day services (ADS) is a professional care setting in which older adults, adults living with dementia, or adults living with disabilities receive individualized therapeutic, social, and health services for some part of the day.”
 ADS provides care to individuals who have limited functions or physical limitations because of memory loss.
 ADS programs are intended to offer a cost‑effective alternative to in-patient services while allowing the individual receiving services to maintain a higher quality of life.
  One form of ADS includes SADCs, which New York State defines as programs which provide functionally impaired individuals, such as those suffering from Alzheimer’s, dementia, or other chronic health conditions with socialization, supervision, monitoring, personal care and nutrition in a protective setting during part of the day.
  In addition to offering social activities, some SADCs offer transportation services, social support for caregivers, and health aid to participants. 
Area aging offices, such as DFTA, are responsible for oversight of directly-funded SADC programs. In Fiscal Year (FY) 2018, DFTA oversaw 10 SADCs that received a total of $1.46 million in funding.
 The Council allocated $1.06 million to fund these programs, an increase of $106,000, or 11 percent, from FY 2017, while DFTA funded the remaining $400,000, at the same level as FY 2017.
  DFTA’s Bureau of HealthCare Connections oversees the 10 SADC contracts. According to DFTA’s 2017 Annual Plan Summary, the department planned to provide 17,577 hours of social adult services in FY 2017.

New York State Rules
Previously, only SADC programs that receive funding from the New York State Office for the Aging (NYSOFA) or local aging offices, such as DFTA, had to comply with minimum requirements set forth in regulations promulgated by NYSOFA.
  These regulations require SADC programs to adhere to service standards that include participant eligibility requirements, admission and discharge instructions, and the development of a service plan for each consumer.
 Programs must provide socialization services, supervision and monitoring, personal care, and nutrition.
 Allowable optional services include maintenance and enhancement of daily living skills, transportation between the home and the program, caregiver assistance, and case coordination.
 
In 2011, Medicaid beneficiaries began receiving long-term care in residential or community settings through managed long-term care (MLTCs).
 Shortly after this policy went into effect, the number of SADC programs increased significantly, especially in NYC.  Between 2010 and 2012, the number of SADC programs in New York City increased from 40 to 200,
 and in 2015 about 82 percent of the State’s 153,191 MLTC members were NYC residents.
 This rapid increase was largely due to the new availability of Medicaid reimbursement funds.
 
In May 2015, the New York State Department of Health (DOH) in conjunction with the New York State Office of the Medicaid Inspector General (OMIG) and NYSOFA developed a certification process for SADC programs who contract with MLTCs, but do not receive public funding, requiring these SADCs to also meet the standards and requirements of the Regulations.
  This policy made it the responsibility of the MLTCs to ensure that SADCs under contract have completed the certification. It further requires MTLCs to only admit patients to an SADC if an individual has a clinical or functional need for community based long-term care services (CBLTCS).

Local Law 9 of 2015 

In January 2015, Council Member Margaret Chin sponsored and the Council passed Local Law 9 of 2015, which sought to regulate SADC programs that did not receive funding from the State or City.
 As enacted, Local Law 9 requires that all SADCs operating in NYC that do not receive grant funding pursuant to the State Elder Law meet the standards and requirements under the Regulations.
 DFTA was required to adopt rules establishing civil penalties between $250 and $500 per day for SADCs and specifying the violations subject to penalty.
 The law required that such rules be adopted 12 months after the law’s enactment.
 As of the date of this hearing, DFTA has not proposed any rules concerning SADCs. 
Furthermore, beginning on July 17, 2015, all SADCs operating in NYC were required to register with DFTA by November 1, 2015, and programs established after November 1, 2015 are required to register with DFTA within two weeks of establishment.
 DFTA’s prescribed registration form requires each SADC to provide, at a minimum the following:

· The program’s name, tax ID number, site address, phone number, days and hours of operation, and year of establishment;

· Certification that the program site is in compliance with the Americans with Disabilities Act (ADA);

· Whether or not the program has certified with the NYS OMIG, and if not, an explanation of the failure to certify;

· The name, title, phone number, and email address of its director;

· Information about its corporate structure, including the entity type and corporate address; and

· The name, address, and phone number of each MTLC, which with the program has a formal agreement. 

Any entity that operates as an SADC without registering is subject to a civil penalty of $250 to $1,000 per day.
 The SADC is responsible for providing updated registration information as changes occur.

Local Law 9 authorizes DFTA and employees of another agency designated by the Mayor to issue notices of violation for failure to register or follow program standards.
  According to DFTA’s testimony at the Aging Committee’s hearing in February 2017, the Department of Consumer Affairs has not issued any notices of violation.

Finally, Local Law 9 established an ombudsperson at DFTA whose responsibilities include: 

· Establishing a system to receive comments and complaints with respect to any SADC; 

· Requesting a list once annually of certified SADCs operating within the city from the state Department of Health;
· Investigating complaints and any information known to DFTA that a SADC may be in violation of the provisions of Local Law 9; and 
· Upon finding that there has been a violation, the ombudsperson must notify the SADC and reimbursing MLTC of the violation and request that the MLTC respond to the ombudsperson about if and how such violations will be addressed.
 
· The ombudsperson may also, at their discretion, forward the results of the investigation and the response from the MLTC to appropriate governmental entities.
 
Additionally, all SADCs registered with DFTA must prominently post a sign onsite with information on how to contact the ombudsperson if an individual has a comment or complaint regarding the SADC.
 Individuals seeking to make a compliant or comment regarding any SADC in the City may do so by calling 311 or submitting a complaint through DFTA’s online portal.


Social Adult Day Care Ombudsperson’s 2018 Report
In March of 2018, pursuant to Local Law 9 of 2015, DFTA sent the third report of the Social Adult Day Care Ombudsperson (or Report) to the Council, which included complaints from January 1, 2017 to December 31, 2017.
 According to the Report, there are 385 registered SADCs, but only 341 were active because 44 sites closed.
 Brooklyn and Queens have the most SADCs with 139 and 127 respectively.
 There are 34 registered SADCs operating in Manhattan, 26 in the Bronx and 15 registered in Staten Island.
 
In calendar year 2017, according to the Report, 99 individuals filed complaints about 45 sites to the SADC Ombudsperson’s Office.
 There were 126 different allegations within the received complaints, which the office separated into seven categories.
 Most of the allegations were categorized under “possible Medicaid fraud” (49 complaints), which the Ombudsperson’s Office defines as “questionable participant eligibility; cash or goods used as incentives for seniors to join or remain in the program.”
 Additionally, there were 25 complaints about “participant rights” which means that SADC staff disregarded the rights of participants; for example, “participants are not treated with respect; coerced to sign up for unnecessary services; discriminated against due to disability, ethnicity, etc.”
 There were 18 complaints related to food, and complaints included “quality is poor; no license or permit; kitchen is unsanitary.”
  Other complaints were related to staff (13), physical environmental safety (10), services (9), and aggressive marketing practices (2).

According to the Report, each complaint received by the Ombudsperson’s Office were referred to the SADC in question and the appropriate New York State oversight agencies, such as NYSOFA, NYSDOH, or OMIG.
 The Ombudsperson’s Office reported that, “OMIG has also been very involved with the SADC Ombudsperson’s Office in handling complaints.”
 Additionally, the Ombudsperson’s Office and NYSDOH developed a process of handling and investigating complaints that helps ensure that complaints are investigated by MLTC programs that contract with SADCs.
 The process includes the Ombudsperson referring complaints to NYSDOH, which then requires MLTCs to investigate the SADC in question.
 According to the Report, MLTCs’ investigations have led to them withholding, declining, and terminating contracts of some SADC programs at the conclusion of their investigations.
 Notably, 23 of the 99 complaints were referred to NYC agencies such as the DOHMH Office of Community Sanitation, which received 16 complaints; the Department of Buildings, which received 6 complaints; and the City Commission on Human Rights, which received 1 complaint.
 

Although DFTA is required by Local Law 9 to promulgate rules in order to issue violations, the Report indicates that DFTA has not issued any notices of violation.
 According to the Report, DFTA is still working with the Law Department to finalize the rules.
 After the SADC Ombudsperson’s Office cross-referenced DFTA’s SADC registry list with OMIG’s SADC registry list, SADC Ombudsperson’s Office realized that five certified OMIG SADC programs were not registered with DFTA.
 In response, SADC Ombudsperson’s Office contacted the programs and learned that three of the programs were not active.
 The other two programs did not respond to the Ombudsperson’s Office, and SADC Ombudsperson’s Office plans to send these sites a certified letter and conduct a visit “if needed.”


Additionally, the 2018 Ombudsperson report highlights key activities in which they are engaging in. For example, in June 2017, the Ombudsperson’s Office hired a Director who “has strengthened collaboration with State and Local government agencies by identifying and maintaining relationships with key contact persons at each agency.”
 In addition, the SADC Ombudsperson’s Office, NYSOFA, and New York State Adult Services Association Inc. are collaborating to train MLTCs on Local Law 9, NYSOFA SADC Standards, and other appropriate City regulations.
   

Furthermore, pursuant to Local Law 9 of 2018, the SADC Ombudsperson’s Office is developing an online public searchable database that will allow individuals to find SADCs registered in NYC. 

Finally, the Ombudsperson’s Office recommended that MLTCs receive training on NYSOFA SADC Standards to help support them with tracking their contracted SADC programs.
   
PROPOSED INT. NO. 399-A
DFTA’s Senior Centers 

DFTA currently contracts with and oversees the operation of 230 neighborhood senior centers (NSCs), 16 Innovative Senior Centers (ISCs) and 29 sites affiliated with these programs.
  In order to ensure that seniors have consistent services across all centers, DFTA requires that NSCs be open 250 days per year, serve a minimum of 60 meals per day, and have an average daily attendance of at least 75 individuals per day.
  Common activities and services available at senior centers include:

· Music, art, and dance classes

· Technology classes

· Recreational trips

· Yoga, tai chi, and Walking clubs

· Holiday and birthday celebrations

· Nutrition workshops

· Chronic disease self-management classes for people with arthritis, diabetes, and high blood pressure

· Benefits screenings including screenings for Medicaid, Medicare, the Supplemental Nutrition Assistance Program 
· Transportation

· Lunch

In recent years, several issues have arisen related to disparity among the funding allocated to senior centers.  In order to remedy these issues, DFTA received $10 million in additional funding in FY 18 to re-design senior center contracts.  Since funding is based on utilization of services, Proposed Int. 399-A would require DFTA to report on the utilization of senior center services. 
INT. NO. 411
Health Inspections in SADCs
SADCs qualify as a “food service establishment” under Article 81 of the Health Code.  Therefore, the Department of Health and Mental Hygiene is required to conduct annual health inspections of all SADCs in the City.  There are concerns, however, regarding DOHMH’s ability to track all SADCs in the City and ensure that all SADCs are actually being inspected. 
The proposed legislation would require DFTA to report all registered SADCs in the City to DOHMH so that DOHMH can conduct the required annual health inspection.  DOHMH would also be required to submit a report to the mayor and the council regarding the number of inspections of SADCS conducted on an annual basis, aggregated by Council district, and the results of such inspections.

ANALYSIS

Analysis of Proposed Int. No. 399-A
Section one of Proposed Int. No. 399-A would amend the Administrative Code of the City of New York by adding a new section 21-208 to Chapter 2 of Title 21.  
New subdivision b would require the department of the aging to annually report on the programs, services, and activities of all senior centers and affiliated sites to the speaker of the city council.

New subdivision c outlines that the report, which must be posted to its website, must include, at a minimum, the following information regarding senior centers: 

· An analysis of the logistics of senior centers, including location, days and hours of operation, the type of site each center is, the number of attendees, and the ratio of case managers to seniors served; 

· An analysis of the total budget of the center and allocation of that budget, including: disaggregation per attending senior, amount allocated for different types of meals, cost of said meals, budgeted and actual costs of assistance, information, and benefits units, and budgeted and actual costs of health promotion units;   

·  An analysis of production costs and income, including occupancy cost, disaggregated by such factors as rent and utilities, number of employees and corresponding salary costs, and anticipated income from sources other than DFTA; and 

· An analysis of congregate meals provided by senior centers, including the method by which said centers provide congregate meals, and information regarding subcontracts for congregate meals, such as whether the subcontract is to provide culturally sensitive meals, the total number of congregate meals served, and the budgeted and actual cost for said meals.

New subdivision d would require the information provided by DFTA pursuant to

subdivision c, be a public dataset and made publicly available on the open data web portal.


New subdivision e seeks to ensure the privacy of a senior’s information by requiring that any information reported pursuant to this section not be reported in such a way that violates any federal, state, or local law pertaining to a senior citizen’s privacy or interferes with law enforcement interests or investigations. 
Section two of Proposed Int. No. 399-A would provide that the local law take effect immediately.   
Analysis of Int. No. 411


Section one of Int. No. 411 would amend the Administrative Code of the City of New York by adding a new section 17-199.7 to Chapter 1 of Title 17 and by adding a new section 21-204.1 to Chapter 2 of Title 21.
New subdivision b for section 17-199.7 would require the department of health and mental hygiene to ensure that those senior centers and social adult day cares which are also considered food service establishments are inspected yearly. 

New subdivision c would require the department to then annually submit reports to the mayor and to the speaker of the city council regarding the inspections pursuant to subdivision b, which should include information about the social adult day cares and senior centers inspected and the results and follow ups of those inspections. 

New section 21-204.1 helps the department of health and mental hygiene conduct the inspections set up pursuant to section 17-199.7 by requiring the department of the aging to annually provide and update the department of health and mental hygiene with a list of all senior centers and all social adult day cares registered with the department.

Section two of Proposed Int. No. 411-A provides that the local law would take effect 90 days after it becomes law, except that the department of health and mental hygiene and the department for the aging may take all actions necessary for its implementation prior to the effective date.
{THIS PAGE IS INTENTIONALLY LEFT BLANK} 
Proposed Int. No. 399-A
 
By Council Members Vallone, Brannan, Salamanca, Rosenthal, Kallos, Reynoso and Van Bramer
 
A Local Law to amend the administrative code of the city of New York, in relation to requiring the department of the aging to report on senior centers
 
Be it enacted by the Council as follows:
 
Section 1. Chapter 2 of title 21 of the administrative code of the city of New York is amended by adding a new section 21-208 to read as follows:
§21-208 Senior centers a. For the purposes of this section, the following terms have the following meaning:
Senior. The term “senior” means a person 60 years of age and older.
Total Annual Attendees. The term “total annual attendees” means the total number of attendees per day set forth in section 3 of subdivision c multiplied by 250. 
b. Not later than December 1, 2018, and annually thereafter on December 1, the department shall submit to the speaker of the council and post to its website an annual report regarding the programs, services, and activities of all neighborhood and innovative senior centers and affiliated sites.
c. The annual report shall include, but not be limited to, the following information in non-proprietary machine readable format for each senior center for the prior fiscal year:
1. The name, address, borough, council district, community district, and days and hours of operation of the senior center; the name of the provider; and the type of site (innovative, neighborhood, or affiliate);  
2. The total budgeted reimbursement amount and the total reimbursement amount actually received for the senior center; 
3. The total number of attendees per day;
4.  The total budgeted dollar amount per senior, calculated by dividing the total budgeted reimbursement amount for the senior center by the total annual attendees;
5. The total actual dollar amount per senior, calculated by dividing the total reimbursement amount actually received by the total annual attendees;
6.  The total number of budgeted congregate meals and the total number of congregate meals actually served, further disaggregated by day, week, month; breakfast, lunch and dinner; and type of meal, including but not limited to kosher, non-kosher, halal, and vegetarian; 
7.  The total budgeted reimbursement amount and total reimbursement actually received for congregate meals, further disaggregated by kosher and non-kosher meals;
8. The budgeted dollars per meal, calculated by dividing the total budgeted reimbursement amount for congregate meals by the total number of budgeted congregate meals, further disaggregated by kosher and non-kosher meals;
9.  The actual dollars per meal, calculated by dividing the total reimbursement amount actually received for congregate meals by the total number of congregate meals actually served, further disaggregated by kosher and non-kosher meals;
10. The total number of budgeted assistance, information, and benefits units and total number of units actually provided, further disaggregated by senior center case assistance, senior center information, and senior center counseling units. The report shall further include a brief description of each type of assistance, information, and benefits units provided; 
11.  The total budgeted reimbursement amount and total reimbursement amount actually received for assistance, information, and benefits units, further disaggregated by senior center case assistance, senior center information, and senior center counseling units; 
12. The budgeted dollars per assistance, information, and benefits units, calculated by dividing the total budgeted reimbursement amount for assistance, information, and benefits units by the total number of budgeted assistance, information, and benefits units, further disaggregated by senior center case assistance, senior center information, and senior center counseling units;
13. The actual dollars per assistance, information, and benefits units, calculated by the total reimbursement amount actually received for assistance, information, and benefits units by the total number of assistance information, and benefits units actually provided, further disaggregated by senior center case assistance, senior center information, and senior center counseling units; 
14.  The total number of budgeted health promotion units and total number of units actually provided, further disaggregated by health management, physical health/exercise, and senior center nutrition education units.  The report shall further include a brief description of each type of health promotion unit provided;
15.  The total budgeted reimbursement amount and total reimbursement amount actually received for health promotion units, further disaggregated by health management, physical health/exercise, and senior center nutrition education units;
16. The budgeted dollars per health promotion unit, calculated by dividing the total budgeted reimbursement amount for health promotion units by the total number of budgeted health promotion units, further disaggregated by health management, physical health/exercise, and senior center nutrition education units;
17. The actual dollars per health promotion unit, calculated by dividing the total reimbursement amount actually received for health promotion units by the total number of health promotion units actually provided, further disaggregated by health management, physical health/exercise, and senior center nutrition education units;
18. The total occupancy cost, further disaggregated by rent, rent usage charges, utilities, and other occupancy costs;  
19. The total number of employees and salary costs, further disaggregated by full-time and part-time employees and job title; 
20. The total anticipated income from sources other than the department and total income actually received, further disaggregated by source, including but not limited to donations and voluntary meal contributions; 
21. The ratio of case manager to number of seniors served, if applicable; 
22.  The method by which the senior center provides congregate meals, either by in-house preparation or catered meals.  The report shall further indicate whether the senior center provides meals for other senior centers; 
23. Information regarding any subcontract for congregate meals, including but not limited to: (i) whether the subcontract is to provide culturally sensitive meals; (ii) the total number of congregate meals served; (iii) the total budgeted reimbursement amount and total reimbursement amount actually received for congregate meals; (iv) the budgeted dollars per congregate meal; and (v) the actual dollars per congregate meal; and
24.  The year in which the department entered into the contract with the provider and the number of years remaining on the contract. 
d. The information provided by the department pursuant to subdivision c of this section shall constitute a public dataset for purposes of chapter 5 of title 23 of the code and shall be made publicly available on the open data web portal.
e. No information that is otherwise required to be reported pursuant to this section shall be reported in a manner that would violate any applicable provision of federal, state, or local law relating to the privacy of a senior citizen’s information or that would interfere with law enforcement investigations or otherwise conflict with the interests of law enforcement.
§2. This local law takes effect immediately. 
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Int. No. 411
 
By Council Members Chin, Levine, Rosenthal and Adams
 
A Local Law to amend the administrative code of the city of New York, in relation to inspections for social adult day cares and senior centers and reporting
 
Be it enacted by the Council as follows:
     
Section 1. Chapter 1 of title 17 of the administrative code of the city of New York is amended by adding a new section 17-199.7 to read as follows:
§ 17-199.7 Inspections for social adult day cares and senior centers; reporting. a. For purposes of this section, the following terms have the following meanings:
Senior Center.  The term “senior center” has the same definition as set forth in section 21-201.
Social Adult Day Cares.  The term “social adult day cares” has the same definition as set forth in section 21-201. 
Food Service Establishment.  The term “food service establishment” has the same definition as set forth in section 81.03 of the health code of the city of New York.
b. The department shall ensure that each senior center and social adult day cares that is a food service establishment is inspected on an annual basis as required by article 81 of the health code of the city of New York.  
c. Beginning February 1, 2019, and annually thereafter, the department shall submit a report to the mayor and the speaker of the city council regarding the department’s activities with respect to inspections of social adult day cares and senior centers that qualify as food service establishments.  The report shall include the names of all social adult day cares and senior centers, disaggregated by district, inspected that year and the results of such inspections, including but not limited to the letter grade received, notices of violations issued, if any, or other corrective action required, and the resolution, if any, of such violations or required corrective action.  
§2.  Chapter 2 of title 21 of the administrative code of the city of New York is amended by adding a new section 21-204.1 to read as follows: 
§21-204.1 Inspections for social adult day cares and senior centers; reporting. The department shall provide the department of health and mental hygiene a list of all social adult day cares registered with the department and all senior centers in the city on an annual basis and update the department of health and mental hygiene throughout the year of any changes to either list.  
§2. This local law takes effect 90 days after it becomes law, except that the department of health and mental hygiene and the department for the aging may take all actions necessary for its implementation, including the promulgation of rules, prior to such effective date.
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