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Title:	A Local Law to amend the administrative code of the city of New York, in relation to background checks for child care providers, employees, and volunteers

I. Introduction
On October 12, 2023, the Committee on Youth Services, chaired by Council Member Stevens, and the Committee on Health, chaired by Council Member Schulman, will conduct a joint oversight hearing titled “Addressing the DOHMH Child care Clearance Backlog.” The Committees will also hear Introduction Number 931-2023 (Int. No. 931), sponsored by Council Member Menin; Introduction Number 1159-2023 (Int. No. 1159), sponsored by Council Member Abreu; and Introduction Number 1160-2023 (Int. No. 1160), sponsored by Council Member Abreu. Witnesses invited to testify include representatives from the New York City Department of Health and Mental Hygiene (DOHMH), the New York City Department of Youth and Community Development (DYCD), and other interested stakeholders and members of the public. 

II. Regulatory Overview

In April 2019, New York State adopted legislation granting the Office of Children and Family Services (OCFS) the authority to implement provisions of the federal Child Care Development Block Grant Act of 2014 (CCDBG).[footnoteRef:1] The CCDBG requires comprehensive background checks, annual inspections, annual training requirements, and additional health and safety measures of child care providers in states that receive child care subsidies from the federal government.[footnoteRef:2] On September 25, 2019, all operators, employees, and volunteers in licensed and registered child care programs in New York State became subject to comprehensive background checks under State Social Services Law.[footnoteRef:3] The new requirements include checks of the following:  [1:  Office of Children and Family Services Website, Updated Comprehensive Background Checks Tutorial, available at: https://www.youtube.com/watch?v=odUl83uhMR8]  [2:  Id.]  [3:  Office of Children and Family Services Website, available at https://ocfs.ny.gov/programs/childcare/ccdbg/ ] 

· New York State criminal history with the Division of Criminal Justice Services
· National criminal record with the Federal Bureau of Investigation (FBI) 
· New York State Central Register of Child Abuse and Maltreatment (SCR)  database
· New York State Sex Offender Registry 
· National Crime and Information Center-National Sex Offender Registry 
· Justice Center for the Protection of People with Special Needs Staff Exclusion List (SEL) [footnoteRef:4] [4:  Id.] 

Background check clearances must be completed for any new or prospective employee, director, operator, volunteer, or person age 18 or older living in a family or group family daycare home.[footnoteRef:5] Employees of the following child care programs are subject to comprehensive background checks:   [5:  Supra, note 1] 

· Child Daycare Center
· Small Daycare Center
· School-Age Child Care Program
· Group Family Daycare Home
· Family Daycare[footnoteRef:6]  [6:   Id.] 

Individuals that were in their roles prior to September 25, 2019, must be screened under these new requirements.[footnoteRef:7] Additionally, once individuals receive their comprehensive background check clearance, the approval is valid for up to 5 years unless there is a break in service from working in any program for more than 180 days.[footnoteRef:8]  Lastly, as of February 7, 2020, potential employees awaiting the results of their background check are authorized to begin working in a child care program, but they must be supervised by an employee who has already been cleared.[footnoteRef:9]  [7:  Supra, note 3]  [8:  Id.]  [9:  Id.] 


III. Background Check Processing 
In New York State, OCFS is the licensing and enforcement agency for School Age Child care Programs (SACC),[footnoteRef:10] as well as for non-residential child care programs for groups of seven or more school age children.[footnoteRef:11] However, due to the volume of SACC programs in New York City, the Department of Health and Mental Hygiene (DOHMH) is contracted to conduct oversite on behalf of OCFS, including background check processing and guidance.[footnoteRef:12] Therefore, SACC programs must submit the required forms online through the OCFS Facility Application and Management System (FAMS) portal, but programs are instructed to contact DOHMH for processing questions and guidance.[footnoteRef:13] Family daycare and group family daycare programs, which are located in residences and provide child care on a regular basis for more than three hours per day, are also required to submit background check forms through OCFS’s FAMS portal.[footnoteRef:14]   [10:  Department of Youth and Community Development, DYCD 2021-2022 Program Operations Guide, available at: https://www.dycdconnect.nyc/Home/DownloadDocumentById?id=624b0eaf8a64421d88c5065d&fileName=DYCD%20Youth%20Services%202021-2022%20Program%20Operations%20Guide%203-9-22.pdf ]  [11:  NYC Health website, Child Care – Information for Operators, available at: https://www.nyc.gov/site/doh/business/permits-and-licenses/children-and-adolescents-childcare.page]  [12:  Supra, note 10]  [13:  Id.]  [14:  Supra, note 11] 

Background check requests for group child care and school-based child care must be submitted to DOHMH.[footnoteRef:15] Group child care  provides care to three or more children under 6 years of age for five or more hours per week.[footnoteRef:16] These facilities operate for more than 30 days in a 12-month period.[footnoteRef:17] They are center-based, meaning they may be located anywhere, except a private residence.[footnoteRef:18] School-based child care provides care to six or more children who are 3–5 years old.[footnoteRef:19] These programs are located in a city school or are otherwise affiliated with a school.[footnoteRef:20] In an effort to improve efficiency and application processing speeds, in May 2023, DOHMH launched an online portal to submit required background check forms for group and school based child care providers.[footnoteRef:21]  [15:  Id.]  [16:  Id.]  [17:  Id.]  [18:  Id.]  [19:  Id.]  [20:  Id.]  [21:  Id.] 


IV. DOHMH Inspections
DOHMH is responsible for conducting inspections of child care programs at least once a year to ensure compliance with Article 47 of the Health Code.[footnoteRef:22] Article 47 applies to “any program providing child care for five or more hours per week, for more than 30 days in a 12-month period, to three or more children under six years of age.”[footnoteRef:23] It does not apply to any State-regulated informal child care programs, group family or family daycare homes, school age child care programs or foster care programs, or kindergarten or pre-kindergarten classes operated as part of or located within any elementary school, except for programs that provide care to children younger than 3 years of age.[footnoteRef:24]  [22:  NYCRR § 47.03 states that “[p]ermitees will allow credentialed Department staff to visit the program while in operation and inspect the documents that are required by this Article to be kept on the premises and provided upon request. Such inspections will occur at least once per year.” ]  [23:  NYCRR § 47.01(d).]  [24:  Id. ] 

According to DOHMH, programs that have more Health Code violations are inspected more frequently, and inspections are also conducted for permit renewals in response to complaints or other reports of violations, and as follow-ups to orders to correct any violations.[footnoteRef:25] At the end of each inspection, the inspector provides the child care program with an electronic report of the violations and dates by which they must be corrected, referred to as the “compliance time.”[footnoteRef:26] An inspector then revisits the facility to ensure that the violations were corrected, referred to as the “assurance measure.”[footnoteRef:27]  [25:  What Group Child Care Providers Should Know, NYC Department of Health and Mental Hygiene (revised June 2019), https://www.nyc.gov/assets/doh/downloads/pdf/dc/group-child-care-center-compliance-guide.pdf.]  [26:  Id.]  [27:  Id.] 

Violations are ranked by the degree of danger they pose to child health and safety.[footnoteRef:28] For example, most serious to least serious violations include: public health hazards, critical violations, and general violations.[footnoteRef:29] There are different responses and outcomes for each violation type.[footnoteRef:30] Following each inspection, DOHMH must post a summary child care inspection report on the agency’s website and make it available by calling 311.[footnoteRef:31] Child care programs must also publicly post their most current summary cards at the entrance to their facilities.[footnoteRef:32] Summary cards include information such as the number of children allowed in care and summaries of inspection results.[footnoteRef:33] The public can search inspection records on the NYC Child Care Connect database.[footnoteRef:34]  [28:  Id.]  [29:  Id. ]  [30:  Supra note 25. If a program is cited for a public health hazard, a critical violation or more than 5 general violations, it will receive a Notice of Violation (NOV), which: (1) directs the child care operator to attend a hearing at the OATH Hearings Division and gives the date, time, and location; (2) provides information on how to answer the NOV; and (3) informed the operator that they may submit evidence to challenge the findings, or provide a defense. Id.]  [31:  NYC Admin. Code § 17-1302; NYCRR § 47.73(b)(2)-(3); NYCRR § 3-01 to 3-06. ]  [32:  Id. ]  [33:  Id. ]  [34:  NYC Child Care Connect, NYC Department of Health and Mental Hygiene, https://a816-healthpsi.nyc.gov/ChildCare/childCareList.action.] 

Operators of family daycare programs must cooperate with inspectors and other representatives of OCFS regarding any inspections or investigations that are conducted by OCFS or its representatives.[footnoteRef:35] Registration is not issued to new programs or programs seeking to renew their registration until inspections of the family daycare homes have been conducted and are shown to be in compliance with OCFS regulations.[footnoteRef:36] Inspection reports for family daycare homes and other home-based programs are available through the Find Child Care search tool on the OCFS website.[footnoteRef:37] Inspection requirements for multipurpose programs that require a SACC license, such as Beacon, Cornerstone, and COMPASS programs,[footnoteRef:38] are similar to State requirements for family daycare homes. SACC registrations will not be issued until an inspection of the SACC program has been conducted, showing compliance with OCFS regulations and the State Social Services law, and all SACC programs must cooperate with inspectors and other representatives of OCFS regarding any inspections or investigations conducted by OCFS or its representatives.[footnoteRef:39] [35:  N.Y. Comp. Codes R & Regs § 417.15(b)(11)(iv). DOHMH seems to be the designated representative of OCFS for these inspections.]  [36:  N.Y. Comp. Codes R & Regs §§ 417.2(c), (e). The relevant regulations are in Parts 413 and 417.]  [37:  Search for Child Care, NYS Office of Children and Family Services, https://ocfs.ny.gov/programs/childcare/looking/ccfs-search.php. ]  [38:  SACC programs are nonresidential programs that provide child care, operate outside of normal school hours, and in accordance with the school calendar. They can provide care before or after school, during lunch periods, and during school breaks. They provide care for children who are enrolled in kindergarten or a higher grade, or are at least 6 years old. Children who are older than 12 years old can be admitted and receive care through the conclusion of high school. https://www.nyc.gov/site/doh/business/permits-and-licenses/child-care-school-age.page. ]  [39:  N.Y. Comp. Codes R & Regs §§ 414.2(d); 414.15(b)(10)(ii). The relevant regulations are in Parts 413 and 414.] 




V. Consequences of the Backlog
DOHMH has struggled to timely process background checks under applicable federal and State law, with consequences for schools and students.[footnoteRef:40] The processing logjam has led to long delays in clearances for staffers, causing staffing shortages at early child care programs and afterschool programs.[footnoteRef:41] In 2020, Cypress Hills Development Corporation, which operates afterschool programs across Brooklyn, was forced to restrict programming at 11 schools across East New York and Cypress Hills communities because the organization did not receive the required clearances for staffers in time for the start of the school year.[footnoteRef:42] The organization had the capacity to serve an additional 300 children.[footnoteRef:43] Cypress Hills reported that after 5 months, they were still waiting to receive clearances for 50 staffers.[footnoteRef:44] During that time more than a dozen potential employees found employment elsewhere.[footnoteRef:45] In another instance, at West Prep, a Middle School on the Upper West Side, the organization providing afterschool programming was abruptly shut down because they did not have enough cleared staff to operate.[footnoteRef:46] Meanwhile, West Prep used its own budget to continue providing afterschool homework help, art lessons, and recreational activities to students.[footnoteRef:47] [40:  Christina Veiga, Background Check Backlog Leaves Students without After-Care, Special Education Teachers, Chalkbeat, (Jan. 21, 2020) available at: https://ny.chalkbeat.org/2020/1/21/21121780/background-check-backlog-leaves-nyc-students-without-after-care-special-education-teachers ]  [41:  Id.]  [42:  Id.]  [43:  Id.]  [44:  Id.]  [45:  Id.]  [46:  Id.]  [47:  Id. ] 

In February 2020, OCFS issued a rule change that allowed prospective staff waiting for the completion of the background check to work or volunteer under the supervision of a cleared staffer.[footnoteRef:48] Previously prospective staff had to receive clearance before they began working. According to Bright Horizons, a Daycare provider that manages about 40 child care centers citywide, if a vetted teacher in one classroom is on vacation or out sick, another teacher must cover for them,[footnoteRef:49] forcing the provider to remove teachers from their assigned classes and causing learning disruptions for their students.[footnoteRef:50] As of September 2023, Bright Horizons still had more than 200 teachers awaiting clearance from DOHMH.[footnoteRef:51] Providers report that the consequences of the backlog are devastating for families who are in desperate need of affordable child care.[footnoteRef:52] [48:  Madina Toure, Council Bill Seeks to Improve Background Check for Child Care Providers amid Backlog, Politico, (Sept.14, 2023), available at: https://subscriber.politicopro.com/article/2023/09/council-bill-seeks-to-tighten-background-check-process-for-child-care-providers-00115866 ]  [49:  Id. ]  [50:  Id.]  [51:  Id.]  [52:  Id.] 


VI. Legislative Analysis 
Int. 931-2023
This bill would require the Board of Health to amend the Health Code to specify when licenses, approvals, or permits required by the Health Code must be obtained from an agency other than DOHMH, and the order in which any such licenses, approvals, or permits must be obtained. This bill would require the Board of Health to coordinate as needed with relevant agencies to make such amendments. This bill would not change agencies’ existing authority to issue licenses, approvals, or permits.
Int. 1159 
This bill would require DOHMH to consult with the Department of Education (DOE) when completing background checks for current or prospective child care providers, employees, and volunteers. Upon receiving a request for a background check, DOHMH would be required to consult with DOE to determine whether DOE has already completed a background check for the individual within the previous two years. If so, DOHMH would be required to request any relevant information obtained through the DOE background check required to satisfy the requirements for a background check conducted by DOHMH. DOHMH would remain required to complete any additional searches and obtain any additional information for an individual needed to satisfy the requirements for the agency’s background checks pursuant to any federal or state laws, rules or regulations, before clearing an individual for work as a child care provider or employee.
Int. 1160 
This bill would require DOHMH to complete a request for a background check for current and prospective child care providers, employees, and volunteers within 14 days from the date a request is received. This bill would also require DOHMH to submit to the Mayor and the Speaker of the Council an annual report on each request for a background check received by the agency.

VII. Conclusion
The Committees look forward to learning more about the child care background clearance process, including DOHMH’s role in processing such background checks, the causes of the significant background check backlog, and the impact of such backlog on child care programs and the families they serve in New York City. The Committees also intend to identify solutions to the problem of the background check backlog. 













 


Int. No. 931
 
By Council Members Menin, Schulman, Cabán, Brewer, Ung and Riley
 
A Local Law to amend the New York city charter, in relation to clarifying the health code where approvals from multiple agencies are required
 
Be it enacted by the Council as follows:
Section 1. Section 558 of the New York city charter is amended by adding a new subdivision (i) to read as follows:
(i) Where the health code requires licenses, approvals, or permits from an agency other than the department, the board of health shall ensure, including through coordination with other agencies if necessary, that the relevant health code provisions specify each license, approval, or permit needed and any order in which they must be obtained. Nothing in this subdivision shall be construed to confer, remove, or transfer any authority with regard to the issuance of licenses, approvals, or permits belonging to the board of health, the department, or any other agency that existed prior to the effective date of this subdivision.
§ 2. This local law takes effect 90 days after it becomes law.
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LS #10330
2/7/2023 4:58 PM

















Int. No. 1159
 
By Council Members Abreu, Stevens, Louis, Farías, Schulman, Menin, Marte, Brannan, Hanif, Krishnan, Won and Paladino
 
A Local Law to amend the administrative code of the city of New York, in relation to background checks for child care providers, employees, and volunteers
 
Be it enacted by the Council as follows:
 
Section 1. Chapter 1 of title 17 of the administrative code of the city of New York is amended by adding a new section 17-199.21 to read as follows:
§ 17-199.21 Background checks for child care providers, employees, and volunteers. a. Upon receiving a request for a background check for a current or prospective child care provider, employee, or volunteer, the department shall consult with the department of education to determine whether the department of education has completed a background check for the individual within the previous 2 years. If the department of education has completed a background check for the individual within the previous 2 years, the department shall request from the department of education any relevant information obtained through the background check required to satisfy the requirements for a background check conducted by the department for child care providers, employees, or volunteers.
b. Notwithstanding the requirements of subdivision a of this section, the department shall complete any additional searches and obtain any additional information for an individual required to satisfy the background check requirements of any state or federal law, rule, or regulation before clearing an individual to work as a child care provider, employee, or volunteer.
§ 2. This local law takes effect 90 days after it becomes law.
 
 
 
JEF
LS #8624
5/31/23 12:00pm

Int. No. 1160
 
By Council Members Abreu, Stevens, Louis, Farías, Schulman, Menin, Brannan, Hanif, Krishnan, Won and Paladino
 
A Local Law to amend the administrative code of the city of New York, in relation to background checks for child care providers, employees, and volunteers
 
Be it enacted by the Council as follows:
 
Section 1. Chapter 1 of title 17 of the administrative code of the city of New York is amended by adding a new section 17-199.23 to read as follows:
§ 17-199.23 Background checks for child care providers, employees, and volunteers. a. Background checks. Upon receiving a request for a background check for a current or prospective child care provider, employee, or volunteer, the department shall complete the background check within 14 days.
b. Report. No later than 90 days after the effective date of the local law that added this section, and annually thereafter, the department shall submit to the mayor and the speaker of the council and post on its website a report on requests for background checks received by the department. The report shall include a separate row referencing each unique occurrence of a background check request that either (i) was received during the preceding year or (ii) was received prior to the preceding year but was not completed prior to the preceding year. Each such row shall include, but need not be limited to, the following information set forth in separate columns for each background check request:
1. The date the department received the request for a background check;
2. Whether the background check has been completed;
3. If the background check has been completed, the date the department completed the background check;
4. If the background check has been completed, the number of days taken to complete the background check;
5. A unique and anonymous identification code corresponding to the current or prospective child care provider, employee, or volunteer about whom the background check has been requested; and
6. If the background check was completed more than 14 days from the date the department received the request for a background check, the reasons why the background check was not completed within 14 days.
§ 2. This local law takes effect immediately.
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