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          1  ENVIRONMENTAL PROTECTION

          2                 CHAIRPERSON GENNARO: Thank you. Thank

          3  you all for coming. This is the meeting on the

          4  Committee on Environmental Protection, and if we can

          5  all take our seats, we'll get started. I have a

          6  little script here that I'm going to be reading. We

          7  all know why we're here. We're joined by Council

          8  Member Lopez, Council Member Vallone, Council Member

          9  Koppell, Council Member Recchia.

         10                 Okay, here we go. For procedural

         11  clarity, this Committee will be conducting two votes

         12  regarding Intro. 81-A, which is in relation to

         13  prohibiting the sale and installation of audible

         14  motor vehicle alarms.

         15                 The first vote is upon a motion to

         16  receive and file the Mayor's Message, M 206, vetoing

         17  Intro. No. 81-A, received at the Stated Meeting on

         18  September 9th, 2004.

         19                 This is done for the purposes of

         20  completing the record. A yes vote will only mean

         21  that the message has been accepted into the official

         22  record of the Council proceedings, and does not

         23  indicate whether or not you are in full agreement

         24  with its contents.

         25                 I recommend a yes vote on accepting
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          2  the Mayor's veto message for the record, and request

          3  that the roll be called. And as I said, this does

          4  not indicate that you agree with it. This is just to

          5  accept it into the record. I recommend a yes vote.

          6                 COUNCIL CLERK: Gennaro.

          7                 CHAIRPERSON GENNARO: Yes.

          8                 COUNCIL CLERK: Lopez.

          9                 COUNCIL MEMBER LOPEZ: Yes.

         10                 COUNCIL CLERK: Koppell.

         11                 COUNCIL MEMBER KOPPELL: Yes.

         12                 COUNCIL CLERK: Recchia.

         13                 COUNCIL MEMBER RECCHIA: Yes.

         14                 COUNCIL CLERK: Vallone.

         15                 COUNCIL MEMBER VALLONE: Yes.

         16                 COUNCIL CLERK: By a vote of five in

         17  the affirmative, zero in the negative and no

         18  abstentions, M 206 is filed.

         19                 CHAIRPERSON GENNARO: Okay, thank you.

         20  Thank you, all, for your cooperation.

         21                 Okay, the Committee will now vote on

         22  the following substantive motion. Shall Intro. No.

         23  81-A, be repassed, notwithstanding the objections of

         24  the Mayor. Again, I recommend a yes vote on

         25  repassing this bill, and request that the roll be
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          2  called, but anyone who wishes to engage in any

          3  discussion on this, I want to provide that

          4  opportunity at this time.

          5                 COUNCIL MEMBER LOPEZ: I need to

          6  listen, to be stated for the purposes of the record,

          7  what is the objection of the Mayor on this? And I

          8  would like to hear in specifics, not rhetorically, I

          9  want to know what were the items of opposition from

         10  the Mayor for the purpose of us to know?

         11                 CHAIRPERSON GENNARO: Sure. I mean, I

         12  can paraphrase what I believe the Mayor's

         13  substantive position to be, and I'll ask the Counsel

         14  to Committee to sort of chime in as appropriate, if

         15  I'm not hitting all of the salient points.

         16                 It's my understanding that the

         17  Mayor's position is that most of the market that's

         18  out there now for the after market car alarms, is

         19  made up of alarms that can be calibrated in such a

         20  way so as to not be in compliance with City law.

         21  Because remember, what we're doing here is really

         22  sort of the natural follow-up to Local Law 110 of

         23  1993, which outlawed the use of alarms that could go

         24  off without direct penetration of the vehicle, or at

         25  least physical contact with the vehicle. Those that
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          2  would be set off by, you know, a vibration or a

          3  truck rolling down the street or a big thunder clap

          4  or that kind of thing, and so what the Mayor is

          5  saying that in banning this kind of alarm, you're

          6  banning most of the alarms that are on the market,

          7  and you're limiting the market in New York City to

          8  only those alarms that cannot be calibrated to be

          9  out of compliance with New York City law. You'll

         10  only be able to purchase those alarms which can be

         11  activated upon direct physical contact with the

         12  vehicle, which is actually okay with us.

         13                 COUNCIL MEMBER LOPEZ: Okay, you're

         14  not talking on the question that I posed, that I

         15  present.

         16                 I'm asking what is it that the Mayor

         17  objected. What the Stated objections of the Mayor,

         18  the specific one. That's all.

         19                 CHAIRPERSON GENNARO: Okay. There's a

         20  letter that the Mayor wrote with his veto message,

         21  and if counsel could direct me to the appropriate

         22  passage to read, I'll give you the Mayor's own

         23  words.

         24                 Intro. No. 81-A, does not recognize

         25  the distinction between a car alarm that has been

                                                            6

          1  ENVIRONMENTAL PROTECTION

          2  set at an inappropriate sensitivity threshold, and

          3  is, therefore, operating in violation in violation

          4  of the Noise Control Code. And an alarm that has

          5  been set properly, but by definition retained the

          6  potential to operate in a way that violates the

          7  code.

          8                 Introductory 81-A would ban the sale

          9  and installation of all after market audible car

         10  alarms based solely on the alarm's potential to

         11  activate by means other than direct physical contact

         12  without taking into account how the alarm is set

         13  and/or operated.

         14                 I would support a ban on the sale or

         15  installation of alarms that cannot be operated in a

         16  way that complies with the Noise Control Code, but

         17  Introductory 81-A extends far beyond the limited

         18  universe of such alarms, which would essentially ban

         19  the sale of products that are legal for use, and we

         20  differ with that.

         21                 "the implications of such a broad ban

         22  are extremely worrisome. The New York City Police

         23  Department firmly believes audible car alarms are a

         24  necessary component of the continuum of vehicle

         25  theft deterrence options. A broad ban on the sale
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          2  and installation of after market alarms, as Intro.

          3  81 proposes, may lead to an increase in car theft

          4  and theft of property from cars across the City.

          5                 In addition, by exempting audible car

          6  alarms installed by automobile manufacturers on new

          7  vehicles in this legislation, Intro. 81-A creates

          8  two classes of car owners in New York City, those

          9  with the resources to purchase a new vehicle

         10  equipped with audible car alarm, and those who lack

         11  such resources and who are therefore left with few

         12  affordable options to protect their property."

         13                 I disagree with that statement.

         14  Anyway, this is my own words. Now back to the text.

         15                 "While new car alarm technologies

         16  exist that do not rely on audible alarms, the cost

         17  of these devices may be prohibitive to the average

         18  New Yorker and therefore not a viable option for

         19  many.

         20                 Finally, in banning the sale and

         21  installation of after market alarms that are illegal

         22  for use in New York City, Intro. 81-A encourages New

         23  Yorkers to go outside the City to purchase and/or

         24  have such alarms installed."

         25                 And then he kind of summarizes. Now,
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          2  I disagree with the Mayor on those points, and in

          3  that there are on the market now alarms that are

          4  moderately priced that are activated only upon

          5  direct physical contact or penetration of the

          6  vehicle, and this is the kind of car alarm whose use

          7  that we really won't perpetuate in New York City, we

          8  want to, you know, gradually get those car alarms

          9  that cause all of the false alarms --

         10                 COUNCIL MEMBER LOPEZ: I understand

         11  that.

         12                 CHAIRPERSON GENNARO: -- Off the

         13  market, and we think allowing alarms to continue to

         14  be sold, that can and will be operated in such a way

         15  that are not in compliance with New York City law,

         16  and subject to users of those alarms to, you know,

         17  stiff penalties when these alarms are cracked down,

         18  because as we go into this noiseless era that the

         19  Mayor envisions of cracking down on all noise

         20  violations, certainly I would think that low-hanging

         21  fruit would be car alarms that would go off every

         22  time a truck rumbles down the block, and you could

         23  give out ten violations in every block in New York

         24  City, and I think by allowing consumers and

         25  residents to buy these alarms are sort of setting
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          2  them up for future violations. And we should also

          3  bear in mind, it is not legal to operate an alarm

          4  that will go off without direct physical contact

          5  from the vehicles, so this is an insurance policy

          6  that we're kind of taking out to say, look, the only

          7  car alarm market that we want to exist in New York

          8  City is the vending of those alarms that definitely

          9  will be in compliance with New York City law, and we

         10  don't want to perpetuate what is in existence right

         11  now.

         12                 COUNCIL MEMBER LOPEZ: Can I interject

         13  for one minute?

         14                 CHAIRPERSON GENNARO: Sure.

         15                 COUNCIL MEMBER LOPEZ: I appreciate

         16  your explanation.

         17                 CHAIRPERSON GENNARO: Right.

         18                 COUNCIL MEMBER LOPEZ: And the

         19  information that you're giving me in regard to that.

         20  I understand that you're summarizing the hearings

         21  that happened.

         22                 CHAIRPERSON GENNARO: Yes.

         23                 COUNCIL MEMBER LOPEZ: The reason I

         24  asked the question in base of what the Mayor

         25  objected, is because I want to understand what is
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          2  the legal aspect of his objection to this law. Then

          3  I want to know from the part of the lawyer, of

          4  counsel, if she can tell me, in her opinion as the

          5  legal advisor to this Council, when the Mayor object

          6  to this law and veto is based on what body of law

          7  that he's vetoing? I want to understand that. Based

          8  on what? It's based on nothing? And if it's based on

          9  nothing, I want to hear it, and that will be

         10  sufficient for me, because if it's based on his

         11  opinions about who can access and who cannot access

         12  the particular kind of alarm, I understand that that

         13  is a political consideration, which in the past the

         14  Mayor has told us that we cannot legislate in that

         15  context, that we only can legislate in the context

         16  of the law, then I want to understand if his

         17  objection is based on the legal context of this law,

         18  if this law violates any preemptive law?

         19                 CHAIRPERSON GENNARO: I got your

         20  question. I got your question.

         21                 COUNCIL MEMBER LOPEZ: Then that's

         22  what I'm looking for.

         23                 CHAIRPERSON GENNARO: Yes.

         24                 COUNCIL MEMBER LOPEZ: And if not, I

         25  also want to know if not passing this law will allow
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          2  then the disobeying of another law that we claim is

          3  in place. Then legally speaking, I need the lawyer

          4  to tell me, I'm asking of the lawyer opinion now.

          5                 CHAIRPERSON GENNARO: Okay. Okay, I

          6  got the question. And before I put the Counsel to

          7  the Committee on, I would just say as a

          8  non-attorney, I believe if the Mayor had substantive

          9  legal arguments and a preemption or whatever, it

         10  would be in the veto message. And, so, even my

         11  casual observation, and non-legal observation of the

         12  veto message, in its absence of any direct legal

         13  cite there, but I'll have the Counsel to the

         14  Committee answer that more.

         15                 COUNCIL MEMBER LOPEZ: Let me say

         16  this, Mr. Chairman. I trust your views and opinion.

         17  I said I want on the record the legal opinion of our

         18  lawyer on this.

         19                 COUNSEL TO COMMITTEE: It's our

         20  understanding that the Mayor's veto message is based

         21  on opinion and not on law.

         22                 COUNCIL MEMBER LOPEZ: Okay. And what

         23  he said in there doesn't take in consideration the

         24  law that exists currently in New York City that do

         25  not allow these alarms to be installed in the
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          2  vehicles in New York City, correct? This information

          3  is correct?

          4                 CHAIRPERSON GENNARO: Well, we don't

          5  have a law in New York City that says these alarms

          6  can't be sold. This law would create that playing

          7  field. Because right now you've got a situation

          8  where people are allowed to buy, people are allowed

          9  to purchase and have installed alarms that are not

         10  legal for use, an this sort of closes that loophole.

         11                 COUNCIL MEMBER LOPEZ: That's what I'm

         12  saying. These alarms currently are not by law

         13  allowed to be used, correct? That was my

         14  understanding.

         15                 CHAIRPERSON GENNARO: Yes.

         16                 COUNCIL MEMBER LOPEZ: Then if it's

         17  not by law permissible to use, the objection, no?

         18  I'm misunderstanding this? I'm really asking the

         19  lawyer on this right now, I really do, and I'm going

         20  to insist on that.

         21                 CHAIRPERSON GENNARO: Okay.

         22                 COUNCIL MEMBER LOPEZ: I need to hear

         23  the opinion of the lawyer.

         24                 CHAIRPERSON GENNARO: Get the

         25  question, because we have to move it along, and then
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          2  she will give her own -- she'll say whether or not

          3  she can make that interpretation.

          4                 COUNCIL MEMBER KOPPELL: Mr. Chairman,

          5  if you would permit, I don't know whether Ms. Lopez

          6  would allow me to give you some, my reading of this

          7  but perhaps it would be helpful.

          8                 COUNCIL MEMBER LOPEZ: I have no

          9  problem, because you're also a lawyer.

         10                 COUNCIL MEMBER KOPPELL: Yes.

         11                 COUNCIL MEMBER LOPEZ: And what I'm

         12  looking for is one simple thing.

         13                 COUNCIL MEMBER KOPPELL: I understand.

         14                 COUNCIL MEMBER LOPEZ: I have been

         15  told, and according to all of the testimony that I

         16  hear, that exists a law that do not allow these

         17  alarms to be installed in cars.

         18                 COUNCIL MEMBER KOPPELL: Right.

         19                 COUNCIL MEMBER LOPEZ: But they

         20  continue to be installed.

         21                 COUNCIL MEMBER KOPPELL: That's not

         22  exactly correct.

         23                 COUNCIL MEMBER LOPEZ: Then I need to

         24  understand that.

         25                 COUNCIL MEMBER KOPPELL: The law now
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          2  says that you're not supposed to operate an alarm.

          3  We're limiting this now to the one aspect that goes

          4  off because a truck goes by. You're only supposed to

          5  operate an alarm that goes off when a car is bumped.

          6                 COUNCIL MEMBER LOPEZ: That's what the

          7  law says?

          8                 COUNCIL MEMBER KOPPELL: Yes. Not to

          9  install, but to operate the alarm.

         10                 COUNCIL MEMBER LOPEZ: Okay.

         11                 COUNCIL MEMBER KOPPELL: Now, imagine

         12  the alarm has a dial on it, and the dial says the

         13  amount of vibration that causes the alarm to go off,

         14  and let's say the dial goes, and I'm just being

         15  hypothetical, it goes from one to ten, and one to

         16  five, it goes off if it's bumped, and it goes off if

         17  a truck goes by, over five the car has to be bumped.

         18  If you have this alarm in your car right now, it is

         19  legal to have it. It's also legal to buy it. You

         20  follow?

         21                 COUNCIL MEMBER LOPEZ: Yes.

         22                 COUNCIL MEMBER KOPPELL: But if you

         23  have it in a car you have to set it at five or

         24  above. If you set it at four, or three, or two or

         25  one, it's against the law, because it will go off
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          2  when a truck goes by.

          3                 Okay, what this law would say is, you

          4  can't sell that kind of alarm in the City of New

          5  York. Even if the owner says, promises I'm always

          6  going to set it at 6:00, you still can't sell it if

          7  we pass this law.

          8                 The Mayor says that's unfair. Even

          9  though it could be operated at one to five, a

         10  law-abiding citizen isn't going to be able to do

         11  that, so he should be able to buy it.

         12                 The Chairman says, and I agree, that

         13  that is a distinction that creates a situation where

         14  it's unlikely that the law can be enforced. Because

         15  if you can sell it where it goes from one to ten,

         16  how are you going to catch anybody who sets it at

         17  three or four.

         18                 COUNCIL MEMBER LOPEZ: I agree with

         19  that.

         20                 COUNCIL MEMBER KOPPELL: But the Mayor

         21  says no. The Mayor says we shouldn't do this law

         22  because it allows, it prohibits -- we shouldn't do

         23  the law because it prohibits one to ten and only

         24  permits five to ten. My answer to the Mayor is: Look

         25  --
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          2                 COUNCIL MEMBER LOPEZ: I don't want

          3  your answer.

          4                 COUNCIL MEMBER KOPPELL: Okay, that's

          5  it.

          6                 COUNCIL MEMBER LOPEZ: I don't what

          7  that, because that's your opinion.

          8                 COUNCIL MEMBER KOPPELL: That's it.

          9  You follow what I said?

         10                 COUNCIL MEMBER LOPEZ: Absolutely.

         11                 COUNCIL MEMBER KOPPELL: Okay, good.

         12                 COUNCIL MEMBER LOPEZ: There's only

         13  one piece that I need an answer to.

         14                 COUNCIL MEMBER KOPPELL: Okay.

         15                 COUNCIL MEMBER LOPEZ: It doesn't

         16  exist currently, therefore, a law that prohibits

         17  those particular alarms, correct?

         18                 COUNCIL MEMBER KOPPELL: Correct.

         19                 CHAIRPERSON GENNARO: I don't

         20  understand what you're trying to say.

         21                 COUNCIL MEMBER KOPPELL: I think she's

         22  saying it doesn't exist currently so the new law

         23  would do something that doesn't exist.

         24                 COUNCIL MEMBER LOPEZ: Exactly. That's

         25  what I'm asking, because all along when the
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          2  discussion of this bill occurred, I need to make

          3  very clear, it was represented, if perhaps I

          4  misunderstood, there was a law currently in place

          5  that will be just an enhancement to that law to pass

          6  this legislation.

          7                 Right now I'm having a clarification

          8  that such a law do not exist and this will be the

          9  first law put in place that will regulate this,

         10  correct?

         11                 COUNCIL MEMBER KOPPELL: No. No. This

         12  is the first law that would prohibit the sale of the

         13  devices, but there is currently a law that says you

         14  shouldn't use the device in the way I described.

         15                 COUNCIL MEMBER LOPEZ: Thank you.

         16                 COUNCIL MEMBER KOPPELL: So this

         17  prohibits the sale.

         18                 COUNCIL MEMBER LOPEZ: Now that's

         19  clarified.

         20                 COUNCIL MEMBER KOPPELL: Right.

         21                 COUNCIL MEMBER LOPEZ: Thank you.

         22  Thank you very much.

         23                 CHAIRPERSON GENNARO: Okay, thank you,

         24  Council Member Koppell, for that.

         25                 COUNCIL MEMBER KOPPELL: Part of my
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          2  job as Attorney General was to interpret the laws of

          3  the State of New York. I gave many opinions in that

          4  capacity.

          5                 CHAIRPERSON GENNARO: Okay.

          6                 Okay, and so thank you, Council

          7  Member Lopez. Thank you, Council Member Koppell. So,

          8  I believe that we are ready to call the roll, and,

          9  again, the Committee will vote on the following

         10  substantive motion. I'll repeat it for the record.

         11  It's been awhile since I said it.

         12                 Shall Intro. 81-A be repassed,

         13  notwithstanding the objections of the Mayor? Again,

         14  I recommend a yes vote on repassing this bill, and

         15  request that the roll be called.

         16                 COUNCIL CLERK: Gennaro.

         17                 CHAIRPERSON GENNARO: Aye.

         18                 COUNCIL CLERK: Lopez.

         19                 COUNCIL MEMBER LOPEZ: Permission to

         20  explain my vote.

         21                 CHAIRPERSON GENNARO: I believe that

         22  this bill is absolutely needed. I think the Mayor is

         23  wrong in his opinion and position.

         24                 I think it's necessary to clarify to

         25  the people of this City that the Council is not
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          2  intending in any way, shape or form to impair people

          3  of low-income means to have access to the protection

          4  of the automobile. I think it's the opposite. What

          5  we're trying to do with this bill, is to protect the

          6  quiet, and the quality of life of people, at the

          7  same time that we allow people of low-income means

          8  to access a product that really would protect the

          9  car but not damage the quality of life.

         10                 For that reason, I vote aye. And I

         11  congratulate the Chairman of this Committee and the

         12  people who put this piece of legislation forward.

         13  Aye.

         14                 COUNCIL CLERK: Koppell.

         15                 COUNCIL MEMBER KOPPELL: Aye.

         16                 COUNCIL CLERK: Recchia.

         17                 COUNCIL MEMBER RECCHIA: Before I

         18  vote, I would like my name to be added as a sponsor

         19  to the bill, because it was left off for some

         20  reason, and I vote aye.

         21                 COUNCIL CLERK: Vallone.

         22                 COUNCIL MEMBER VALLONE: Aye.

         23                 COUNCIL CLERK: By a vote of five in

         24  the affirmative, zero in the negative and no

         25  abstentions, Intro. 81-A is adopted. Council
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          2  Members, please sign the Committee report.

          3                 COUNCIL MEMBER KOPPELL: If it's

          4  possible, I don't know, my name is also not on it

          5  because the original version of it, Mr. Chairman --

          6                 CHAIRPERSON GENNARO: Yes.

          7                 COUNCIL MEMBER KOPPELL: -- I didn't

          8  support. If we can still add our names, I would like

          9  to add mine.

         10                 CHAIRPERSON GENNARO: Sure. I would

         11  like to ask, Billy, if you can make arrangements to

         12  have my colleagues added as sponsors.

         13                 I thank everyone for their time, and

         14  for their commitment to this important issue, and I

         15  also ask Billy to leave the record open for other

         16  Council Members who want to vote on this matter.

         17  Thank you.

         18                 COUNCIL CLERK: Council Member

         19  Gallagher.

         20                 COUNCIL MEMBER GALLAGHER: Aye.

         21                 COUNCIL CLERK: DeBlasio.

         22                 COUNCIL MEMBER DeBLASIO: Aye.

         23                 COUNCIL CLERK: Serrano.

         24                 COUNCIL MEMBER SERRANO: Aye.

         25                 (Hearing concluded at 11:45 a.m.)
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