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A Local Law to amend the administrative code of the city of New York, in relation to the sale of tickets to individual consumers by operators of theater, music, or sporting events taking place in New York City at places of entertainment.

I.
INTRODUCTION

On Friday, May 8, 2009, the Committee on Consumer Affairs, chaired by Council Member Leroy G. Comrie, Jr. will conduct its first hearing on Introductory Bill 727-A (“Intro. 727-A”), a proposal to amend the administrative code of the City of New York, in relation to the sale of tickets to individual consumers by operators of theater, music, or sporting events taking place in New York City at places of entertainment. Those invited to attend include the Department of Consumer Affairs, representatives of the entertainment industry, representative of the ticket resale industry, consumer advocacy groups, various chambers of commerce, and other interested parties.
II.
BACKGROUND
The resale of tickets is not a new phenomenon. It took place outside of Broadway theaters as early as the mid-1800s, and there is evidence to suggest that it was even practiced outside the Roman Forum in Ancient Rome.
 Once known as scalping, a term that has long possessed a negative connotation, ticket reselling is now a multi-billion dollar industry that is accepted by the entertainment promotion industry and the government. The street hawker of yesterday has been replaced by corporations, such as StubHub and TicketExchange (subsidiaries of EBay and Ticketmaster, respectively), which facilitate and profit from reselling tickets to concerts, theater performances, sporting events, and other similar events. In 2007, there were 700 ticket broker websites operating in North America, with annual revenues ranging from $2.5 billion to $10 billion.

In 2007, a law was enacted repealing all restrictions governing the pricing of resold tickets (the “Repeal”).
 Prior to the Repeal, licensed ticket resellers could not increase a ticket price by more than 45 percent of its original value for large venues, or 20 percent of its original value for venues seating fewer than 6,000 people.
 By repealing pricing restrictions, the new law, which is due to sunset in June 2009, leaves the price ceiling on resold tickets entirely up to the market.
 The law also bans the resale of tickets on the street within certain distances from the venue, depending on its size, but allows theaters to open their own resale locations on their premises.

Many within the entertainment industry, including theater owners, licensed ticket resellers and the owners of certain sporting venues, supported the Repeal, arguing that the then-current law unfairly benefited brokers, websites and other entities that could resell tickets at a substantial markup.
 According to Gerald Schoenfeld, the late chairman of the League of American Theaters and Producers, an organization which originally opposed the Repeal, restrictions on pricing served to “penalize primary ticket sellers (who are not currently allowed to resell via auction sites, etc.) while rewarding the secondary marketplace, much of which is unregulated.”
 Government leaders also voiced support for the Repeal, including then-Governor Eliot Spitzer, who supported subjecting ticket prices to the free market,
 and Mayor Michael Bloomberg, who similarly cited a ticketholder’s right to benefit from an investment.

Unsurprisingly, the Repeal was opposed by consumer advocacy groups, including the New York Public Interest Research Group (“NYPIRG”), which felt that the bill would lead to higher ticket prices
 and that it was inherently unfair to New Yorkers whose taxes were spent in the construction of the event venues.
 NYPIRG also argued that the deregulation of ticket resale would cause an increase in demand for tickets and put an unfair burden on a person of average income.
 
Two years after the repeal of pricing regulations, it would appear that all has not worked out in the consumers’ favor. With ticket sales predominantly taking place online, and ticket resellers operating without restrictions on their pricing, ordinary citizens looking to purchase tickets for an event are now competing with ticket brokers in acquiring those tickets.
 The technology available to the ticket resellers often trumps that of the consumers, however, and tickets to popular events are often sold out in an extremely short period of time after the box office opens.
 The average consumer, consequently, may consider patronizing the ticket reseller, who may offer the ticket at a cost several times the original price (market conditions permitting). For many, the cost of the ticket may become insurmountable.
The negative effects of unfettered ticket resale came to light just months after ticket pricing deregulation was signed into law in New York State. In September 2007, tickets to Miley Cyrus’s entire 54-date tour were sold out within 14 minutes.
 Within days, online ticket brokers were selling those very tickets to New York State residents for over sixty-five times their original face value.
 More recently, in February 2009, New Jersey consumers attempting to purchase Bruce Springsteen tickets online through Ticketmaster were informed that tickets were sold out and were redirected to TicketsNow.com, Ticketmaster’s own ticket resale vendor, where tickets went for several times the original price.
  As a result of consumer complaints, Ticketmaster and the New Jersey Attorney General reached a settlement prohibiting Ticketmaster from directing consumers from its site to its resale subsidiary, TicketsNow, for one year.  Additionally, Ticketmaster agreed to prevent tickets from being listed on TicketsNow until after they have been released for sale on its primary site.

In the face of criticism, some in the industry touted the benefits to consumers of lifting pricing restrictions. Gary Adler, counsel for the National Association of Ticket Brokers, claimed that 40 percent of resold tickets ended up being cheaper than their original price.
 Others have shrugged off the disparity in terms of who can afford tickets. It is simply a side-effect of capitalism, they say, that claim those with less money have less access to certain commodities.

II.
RELATED LEGISLATION


A. Federal and New York 

Several attempts have been made at the state and federal level to govern the sale of tickets. U.S. Senator Charles E. Schumer (D-NY) recently announced plans to introduce legislation that would impose a two-day waiting period before a ticket reseller could purchase tickets for the resale market.
 In addition to ensuring that fans get first access to tickets to events, his prospective bill would also impose greater regulation on the ticket resale industry by requiring resellers to get a federal registration number from the Federal Trade Commission and, to strengthen enforcement, requiring that all tickets include the time and date of purchase on their face.


The New York State Legislature has also introduced several bills that would impact the sale of tickets. A.5071 (Brodsky) would amend the arts and cultural affairs law to prevent a venue from accepting a rebate from a sale made through a ticketing agent.
 S.464 (Krueger) would amend the arts and cultural affairs law to prevent the scalping of complimentary tickets that are still available to the public at no cost.
 S.3821 (Johnson, C) would amend the arts and cultural affairs law to extend the sunset on deregulation of ticket pricing through June 1, 2011.


B. Other States


Currently twelve states place some sort of restriction on ticket resale
, and several other states are considering legislation to further regulate ticket sales. For example, in Minnesota, where ticket resale was made legal in 2007, legislators proposed a bill that would require all tickets to an event be made available to the public at the same time and prohibit primary ticket sale sites, such as Ticketmaster, from directing consumers to a secondary site, such as TicketsNow.
 Several years ago, Massachusetts considered permitting resale, but recently introduced legislation that would require ticket brokers obtain a license from the state.  Additionally, the state is considering whether to limit resale for more than 50% above face value.
  The governor of Florida repealed the state’s ticket resale prohibition in 2006, but a new bill would require ticket brokers register with the state and would prohibit the use of ticket purchasing software designed to evade ticket purchase limits.
 
III. INTRODUCTORY BILL 727-A


Intro. 727-A would create a new subchapter in the administrative code of New York pertaining to ticket sales at places of entertainment in New York City.  The legislation would require that all venues with a permanent seating capacity of three-thousand or more reserve at least fifteen percent of the total number of tickets made available for purchase to an event for sale at their on-site box office.  Season tickets, tickets purchased as part of a subscription package and/or other tickets not available for purchase by the general public would not be included in the fifteen percent calculation.   Events scheduled to take place on a daily basis at the same venue over the course of more than a week, such as Broadway and Off-Broadway theater productions, are exempt from the legislation.  Furthermore, each customer would be limited to purchasing four tickets per event per day at the on-site box office.   In an effort to track ticket sales and discourage resale, each ticket would be required to be printed with the date and time of sale.  


Venues subject to this legislation would be required to maintain records disclosing the total number of tickets made available for sale at the on-site box office and the location of the corresponding seats.  Such records would be made available for inspection by the Commissioner of the Department of Consumer Affairs and failure to maintain records would create a rebuttable presumption of failure to comply with the bill.  


Violators of the law would be subject to the same penalties as imposed on those who are found to have violated the City’s unfair trade practices law; namely a fine of up to $500 per violation.  
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..Title

A Local Law

To amend the administrative code of the city of New York, in relation to the sale of tickets to individual consumers by operators of theater, music, or sporting events taking place in New York City at places of entertainment.

..Body

Be it enacted by the Council as follows: 

Section 1. Legislative Intent.  The Council finds and declares that transactions involving the purchase of tickets for admission to places of entertainment are a matter of public interest and subject to the supervision of New York City for the purpose of safeguarding the public against fraud, unequal treatment, and similar abuses.  Since 2007, when New York State repealed its ban on ticket resale, the secondary ticket market has grown exponentially.  New York City consumers currently must compete against ticket resale agencies or ticket brokers to purchase tickets to musical, sporting or athletic events taking place throughout the City.  Ticket resale agencies and ticket brokers often use computer software to purchase tickets in bulk, giving themselves an unfair advantage over individual purchasers and creating a secondary market in ticket sales that gouges consumers by charging several times the face value for tickets. 

In order to ensure that individuals are able to obtain tickets to events in New York without paying exorbitant prices to ticket resellers, the Council finds that it is necessary to require operators of New York City venues at which musical, sporting or athletic events take place to reserve at least fifteen percent of available tickets for sale at their on-site box office for sale to individual consumers and require such sales be limited to the purchase of no more than four tickets per day per individual consumer.

§2. Chapter 5 of title 20 of the administrative code of the city of New York is amended by adding a new subchapter 16 to read as follows:

SUBCHAPER 16

TICKET SALES AT PLACES OF ENTERTAINMENT

§ 20-810 Definitions.

§ 20-811 Ticket Sales.

§ 20-812 Record Keeping.

§ 20-813 Penalties. 

§20- 814 Conduct or Behavior Policies.
§20-810 Definitions.  As used in this section the term: a. “Event” shall mean all forms of entertainment at places of entertainment including, but not limited to, musical performances, concerts and all types of sporting or athletic events taking place in New York City.  Event shall not mean any kind of performance regularly scheduled to take place on daily basis at the same venue over the course of one or more weeks.  

b. “Entry fee” shall mean the price fixed for a ticket at the time of initial sale by the operator of any place of entertainment for admission to an event.

c. “Operator” shall mean any person who owns, leases, operates, or controls a place of entertainment or who promotes or produces an event to be held in a place of entertainment in New York City.

d. “Physical structure” shall mean the place of entertainment, or in the case where a structure either partially or wholly surrounds the place of entertainment, such surrounding structure.

e. “Place of entertainment” shall mean any privately or publicly owned, leased, or operated entertainment facility in New York City that has a permanent seating capacity in excess of three thousand persons, including, but not limited to, a theater, stadium, arena, racetrack, or other place where performances, concerts, athletic games or contests are held for which an entry fee is charged.  

f. “Ticket” shall mean a license, issued by the operator of a place of entertainment, for admission to the place of entertainment at the date and time specified on the ticket, subject to the terms and conditions specified by the operator, which is offered for sale to the general public, and is not sold as part of a season ticket, corporate or luxury box, or subscription package. 

g.  “Sell”  shall mean to dispose of a ticket in exchange for money or other valuable consideration via any medium, including, but not limited to, the Internet, box office, television, radio, newspaper, magazine, through the Internet, box office, television, radio, or the media of a newspaper, magazine, circular, pamphlet, catalogue, display, letter, or handbill. 

§20-811 Ticket Sales. a. No operator, or agent or employee thereof, with the intent to sell tickets to an event held in a place of entertainment for which an entry fee is imposed, shall sell tickets to such event unless fifteen percent of the total number of tickets made available for purchase are reserved for sale to individual consumers at such place of entertainment’s on-site box office. Such on-site sales shall be limited to the purchase of no more than four tickets per day per individual consumer.

b. Each ticket purchased from an on-site box office shall have printed on its face the date and time of sale.  

§20-812 Record Keeping. a. Any operator, or agent or employee of a place of entertainment with the intent to sell or in any way dispose of tickets to an event for which an entry fee is charged, shall maintain records disclosing the total number of tickets available for sale to individual consumers at the on-site box office and the location of corresponding seats.

b. All such records shall be available for inspection to the commissioner or to his or her duly designated representatives for a period of six months from the date of the offer of sale of the ticket or tickets.

c. The failure of an operator, or agent or employee of a place of entertainment to produce such records upon request of the commissioner in order to substantiate its representation of ticket availability shall create a rebuttable presumption of the failure to comply with the provisions of this subchapter.

§20-813 Penalties. Any person who violates any provision of this section or of any rule promulgated thereunder, shall be liable for a civil penalty not to exceed the amounts specified in section 20-703 of this chapter.

§20-814 Conduct or Behavior Policies.  Nothing in this section shall be construed to prohibit an operator of a place of entertainment from maintaining and enforcing any policies regarding conduct or behavior at or in connection with their place of entertainment or physical structure.  

§3. This local law shall take effect 120 days after enactment, except that the commissioner of consumer affairs shall take such measures as are necessary for its implementation, including the promulgation of rules, prior to such effective date.
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