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I. INTRODUCTION	
On November 16, 2021, the Committee on Consumer Affairs and Business Licensing, chaired by Council Member Diana Ayala, will hold a hearing on Introduction Number 2448 (Int. 2448), in relation to providing paid time to employees who accompany a child to receive a COVID-19 vaccination injection or care for a child with COVID-19 vaccine side effects. The Committee has invited the Department of Consumer and Worker Protection (DCWP), business representatives, worker and trade organizations, and other stakeholders to testify at the hearing. 

II. BACKGROUND
COVID-19 Vaccine Access in the City
In late December 2019, a new virus, SARS-CoV-2, was detected in Wuhan, China and by January 30, 2020, the World Health Organization (WHO) declared that COVID-19, the disease caused by the SARS-CoV-2 virus, was now a Public Health Emergency of International Concern (PHEIC).[footnoteRef:1] As of November 12, 2021, COVID-19 has infected nearly 253 million people across 222 countries and territories, and has killed over five million people.[footnoteRef:2] In the United States alone, there have been more than 46 million infections and over 760,000 deaths.[footnoteRef:3] As of November 9, 2021, New York City has had over one million confirmed infections and over 34,000 deaths.[footnoteRef:4] [1:  World Health Organization “Rolling updates on coronavirus disease (COVID-19)”, Updated April 18, 2020, available at: https://www.who.int/emergencies/diseases/novel-coronavirus-2019/events-as-they-happen .  ]  [2:  Worldometer “Countries where COVID-19 has spread”, Updated November 12, 2021, available at: https://www.worldometers.info/coronavirus/countries-where-coronavirus-has-spread/. ]  [3:  Johns Hopkins University of Medicine, Coronavirus Resource Center, updated November 12, 2021, available at: https://coronavirus.jhu.edu/.]  [4:  Ann Choi, Josefa Velasquez and Will Welch “Coronavirus in New York City”, The City, updated November 9, 2021, available at: https://projects.thecity.nyc/2020_03_covid-19-tracker/?utm_campaign=mailchimp&utm_source=daily&utm_medium=newsletter, last accessed November 12, 2021. ] 

The development of COVID-19 vaccines have been revolutionary in the fight against the spread of COVID-19 and in preventing further deaths and hospitalizations from the infection.[footnoteRef:5] In fact, modelling suggests that the COVID-19 vaccine prevented approximately 140,000 deaths in the United States between the time COVID-19 was first detected and May 2021.[footnoteRef:6] This same statistical modelling showed that New York had the highest reduction of COVID-19 deaths due to vaccines.[footnoteRef:7] [5:  “COVID-19 Vaccines prevented nearly 140,000 U.S. Deaths”, News in Health, October 2021, available at: https://newsinhealth.nih.gov/2021/10/covid-19-vaccines-prevented-nearly-140000-us-deaths. ]  [6:  Id. ]  [7:  Id. ] 

Due to the dire nature of the COVID-19 pandemic, the US Food and Drug Administration (FDA) issued an Emergency Use Authorization (EUA) for the use of the first vaccine to target COVID-19, developed by biopharmaceutical company Pfizer.[footnoteRef:8] Shortly after, the FDA issued further EUAs for vaccines produced by Moderna and Janssen.[footnoteRef:9] Although the issuance of an EUA is different than the traditional FDA approval process for medications and vaccines, it still includes an evaluation of the drug’s risks, side effects, effectiveness and safety concerns.[footnoteRef:10] Furthermore, after the FDA issues an EUA, testing and evaluation of the vaccines continues. As such, on August 23, 2021, the FDA fully approved the Pfizer COVID-19 for use by adults 16 years and older.[footnoteRef:11] [8:  US Food and Drug Administration “COVID-19 frequently asked questions”, available at: https://www.fda.gov/emergency-preparedness-and-response/coronavirus-disease-2019-covid-19/covid-19-frequently-asked-questions#:~:text=On%20December%2011%2C%202020,COVID%2D19%20Vaccine., last accessed November 12, 2021. ]  [9:  Id. ]  [10:  Id. ]  [11:  US Food and Drug Administration “FDA approves first COVID-19 vaccine”, August 23, 2021, available at: https://www.fda.gov/news-events/press-announcements/fda-approves-first-covid-19-vaccine. ] 

As discussed above, the vaccine rollout for adults has had a marked effect on mitigating the negative effects of COVID-19. In New York City, not only has this protection reduced the amount of deaths and hospitalizations due to COVID-19, but it has also helped the City begin to re-open and return to a sense of normalcy. However, COVID-19 continues to spread and impact daily lives, especially for City residents who remain unvaccinated. This is particularly true of children. During the early months of the pandemic, children were considered very low risk of contracting, spreading and/or becoming sick with COVID-19.[footnoteRef:12] However, as new strains of the virus have developed and as new research has been analyzed, it is clear that children are not only carriers and spreaders of the virus, but may also fall sick due to COVID-19, even if that happens less frequently than it does for adults.[footnoteRef:13] [12:  See for example: Robin Lloyd “What is it that keeps most little kids from getting Covid-19?”, New York Times, July 20, 2020, available at: https://www.nytimes.com/2020/07/20/parenting/coronavirus-children-spread-covid-19.html. ]  [13:  Susie Flaherty “Children could be dangerous carriers of virus”, The Harvard Gazette, October 14, 2021, available at: https://news.harvard.edu/gazette/story/2021/10/study-confirms-kids-as-spreaders-of-covid-19-and-emerging-variants/. ] 

According to the American Academy of Pediatrics, as of November 4, 2021, over 6.5 million children have tested positive to COVID-19 since the pandemic started.[footnoteRef:14] Furthermore, “[s]ince the pandemic began, children represented 16.7 percent of total cumulated cases. For the week ending November 4, children were 24 percent of reported weekly COVID-19 cases (children, under age 18, make up 22.2 percent of the US population).”[footnoteRef:15] [14:  American Academy of Pediatrics “Children and COVID-19: State-level data report”, November 8, 2021, available at: https://www.aap.org/en/pages/2019-novel-coronavirus-covid-19-infections/children-and-covid-19-state-level-data-report, last accessed November 12, 2021. ]  [15:  Id. ] 

Although deaths and hospitalizations due to COVID-19 are far less frequent in children compared to adults,[footnoteRef:16] children’s ability to carry and transmit the virus is concerning and interferes with the eventual eradication of COVID-19. In the past week, for example, two schools in Queens were closed due to COVID-19 outbreaks.[footnoteRef:17] Recognizing the benefit of expanding vaccine access to children and adolescents, on May 10, 2021, the FDA issued an EUA for the use of the Pfizer COVID-19 vaccine in children between the ages of 12 and 15.[footnoteRef:18] Meanwhile, on October 29, 2021, the FDA issued an EUA for the use of this vaccine for children between the ages of five to 11.[footnoteRef:19] [16:  Id. ]  [17:  Jen Chung “Far Rockaway school closed due to COVID outbreak”, Gothamist, November 11, 2021, available at: https://gothamist.com/news/far-rockaway-school-closes-due-covid-outbreak. ]  [18:  US Food and Drug Administration “ FDA authorizes Pfizer-BioNTech COVID-19 vaccine for emergency use in adolescents in another important action in fight against pandemic”, May 10, 2021, available at: https://www.fda.gov/news-events/press-announcements/coronavirus-covid-19-update-fda-authorizes-pfizer-biontech-covid-19-vaccine-emergency-use. ]  [19:  US Food and Drug Administration “ FDA authorizes Pfizer-BioNTech COVID-19 vaccine for emergency use in children 5 through 11 years of age”, October 29, 2021, available at: https://www.fda.gov/news-events/press-announcements/fda-authorizes-pfizer-biontech-covid-19-vaccine-emergency-use-children-5-through-11-years-age. ] 

In New York City, access to pediatric COVID-19 vaccines have, at times, hit snags. For instance, there have sometimes been delays in supplying school sites with adequate supplies and enough vaccines to meet demand, resulting in long-lines and wait times.[footnoteRef:20] To alleviate some of these issues and further encourage and assist parents and guardians to vaccinate children and adolescents, Mayor de Blasio has provided employees and officers of the City of New York and the City’s contractors an additional four hours of sick leave, per child.[footnoteRef:21] Importantly, this leave allows parents and caregivers to care for their children, should the children experience side effects from the vaccine.[footnoteRef:22] In order to extend this leave to employees from the private sector, in addition to City employees, this Committee is considering Int. 2448. [20:  See for example: Kristine Garcia and Kala Rama “Some NYC school vaccination sites seeing long lines, not enough supply to meet demand”, Pix 11, November 8, 2021, available at: https://pix11.com/news/coronavirus/some-nyc-school-vaccination-sites-seeing-long-lines-not-enough-supply-to-meet-demand/. ]  [21:  See Mayor’s Personnel Order No. 2021/2, Office of Mayor Bill de Blasio, November 8, 2021, available at: https://www1.nyc.gov/office-of-the-mayor/news/2021-02/mayor-s-personnel-order-no-2021-2; and Matt Troutman “Extra sick leave could cover NYC kids’ reaction to COVID vaccine”, The Patch, November 8, 2021, available at: https://patch.com/new-york/new-york-city/de-blasio-pushes-sick-leave-parents-whose-kids-get-covid-vax. ]  [22:  Id.] 

State and City Safe and Sick Leave
 		New York State’s Fiscal Year 2021 Executive Budget made significant changes to the State’s leave requirements, granting all private sector workers sick and safe leave.[footnoteRef:23] The City’s Earned Safe and Sick Time Act aligned the City’s laws with those of the State’s.[footnoteRef:24] Section 196-b(4)(a)(ii) of the Labor Law requires an employer to provide accrued sick leave for: “the diagnosis, care, or treatment of a mental or physical illness, injury or health condition of, or need for medical diagnosis of, or preventive care for, such employee or such employee's family  member,” which may have been interpreted to encompass the provision and care of a child to receive a COVID-19 vaccine. However section 196-c instead expressly provides leave for an employee to receive a COVID-19 vaccine. Int. 2448, the bill being considered by this Committee that amends the City’s law, would similarly add a new section to the Administrative Code containing the requirements to provide child COVID-19 vaccination time.  [23:  N.Y. Lab. Law Section 196-b; see also New York State FY 2021 Executive Budget Legislation, available at: https://www.budget.ny.gov/pubs/archive/fy21/exec/fy21bills.html, and New York State Department of Labor, “New York State Paid Sick and Safe Leave”, available at: https://www.ny.gov/sites/default/files/atoms/files/PSL_SafeLeave_factsheet.pdf. ]  [24:  Local Law 97 of 2020, available at: https://legistar.council.nyc.gov/LegislationDetail.aspx?ID=4624828&GUID=B01A59B0-49DF-413D-85F1-89A2902C9104&Options=ID|Text|&Search=2032; see also NYC Council, “Council Votes to Extend Protections for Commercial Tenants”, September 23, 2020, available at: https://council.nyc.gov/press/2020/09/23/2020/. ] 


III. LEGISLATIVE ANALYSIS 
Int. 2448 would update the City’s Earned Safe and Sick Time Act to include requirements for employers to provide employees who are parents with paid COVID-19 child vaccination time. 
The bill would amend section 20-912 of the Administrative Code to provide a definition for COVID-19 child vaccination time, which would mean paid time that an employer provides an employee to be used as outlined in section 20-914.1. It would also amend the heading of section 20-914 to include COVID-19 child vaccination time in the definition of safe/sick time and, for purposes of clarity, updates the definition throughout the law.
The bill would add section 20-914.1 to the law, providing that an employee who is a parent or legal guardian of a child shall be entitled to 4 hours of COVID-19 child vaccination time per vaccine injection for each child. An employee who is a parent or guardian may be absent to accompany their child to receive the vaccine, or care for the child due to side effects from the vaccine. COVID-19 child vaccination time would be required to be paid at the employee’s regular rate of pay and would be in addition to the employee’s accrual or use of existing safe/sick time. COVID-19 child vaccination time would be required to be paid by the next regular pay date. An employer could require that within 7 days an employee must provide documentation that their child was vaccinated. An employer cannot require the employee to work additional hours to make up for the original hours the employee was unavailable because they used COVID-19 child vaccination time. 
The bill would amend section 20-916 to clarify that the requirements under section 20-914.1 cannot be waived, notwithstanding certain collective bargaining agreements. It would also amend section 20-924 to provide for appropriate relief and penalties of up to three times the wages that should have been paid or $250, and for each instance that COVID-19 child vaccination time was unlawfully denied, $500. 
The bill would apply retroactively to November 2, 2021 (the date that child vaccination was authorized) and would contain a 60-day phase-in period during which DCWP would give written notice and a cure period before enforcing against employers who do not provide the new COVID-19 vaccination leave. Upon becoming law, it would expire and be deemed repealed on December 31, 2022.

Int. No. 2448
 
By Council Members Gibson and Louis (by request of the Mayor)
 
A Local Law to amend the administrative code of the city of New York, in relation to providing paid time to employees who accompany a child to receive a COVID-19 vaccination injection or care for a child with COVID-19 vaccine side effects
 
Be it enacted by the Council as follows:
Section 1. Section 20-912 of the administrative code of the city of New York, as amended by local law number 97 for the year 2020, is amended by adding a new definition of “COVID-19 vaccination time” in alphabetical order, and the definition of “parent” is amended to read as follows:
“COVID-19 child vaccination time” shall mean paid time that an employer provides to an employee that can be used as set forth in section 20-914.1 of this chapter.
"Parent" shall mean a biological, foster, step- or adoptive parent, or a legal guardian [of an employee], or a person who stands in loco parentis or a person who stood in loco parentis when [the] an employee was a minor child.
§ 2.  The heading of section 20-914 of the administrative code of the city of New York, as amended by local law number 97 for the year 2020, is amended to read as follows:
Use of safe/sick time and COVID-19 child vaccination time
§ 3. Subdivisions c, e and f of section 20-914 of the administrative code of the city of New York, as amended by local law number 97 for the year 2020, are amended to read as follows:
c. An employer may require reasonable notice of the need to use safe/sick time or COVID-19 child vaccination time. Where such need is foreseeable, an employer may require reasonable advance notice of the intention to use such [safe/sick] time, not to exceed seven days prior to the date such [safe/sick] usage of time is to begin. Where such need is not foreseeable, an employer may require an employee to provide notice of the need for the use of [safe/sick] such time as soon as practicable.
e. An employer shall not require an employee, as a condition of taking safe/sick time or COVID-19 child vaccination time, to search for or find a replacement worker to cover the hours during which such employee is utilizing time.
f. Nothing in this chapter shall be construed to prohibit an employer from taking disciplinary action, up to and including termination, against a worker who uses safe/sick time provided pursuant to this chapter for purposes other than those described in this section or uses COVID-19 child vaccination time provided pursuant to this chapter for purposes other than those described in section 20-914.1.
§ 4. Chapter 8 of title 20 of the administrative code of the city of New York is amended by adding a new section 20-914.1 to read as follows:
§ 20-914.1 COVID-19 child vaccination time. a. An employee who is a parent of a child under the age of 18 shall be entitled to four hours of COVID-19 child vaccination time per vaccine injection, for each such child, for an absence from work due to any of the following reasons associated with such child’s COVID-19 vaccination:
1.  Accompanying such child to receive a COVID-19 vaccine injection;
2.  Caring for such child who cannot attend school or childcare due to temporary side effects from a COVID-19 vaccine injection.
b. COVID-19 child vaccination time shall be paid at an employee’s regular rate of pay at the time the time is taken, provided that the rate of pay shall not be less than the highest applicable rate of pay to which the employee would be entitled pursuant to subdivision 1 of section 652 of the labor law, or any other applicable federal, state, or local law, rule, contract, or agreement. Such rate of pay shall be calculated without allowing for any tip credit or tip allowance set forth in any federal, state, or local law, rule, contract, or agreement and shall not be charged against an employee’s accrual or use of safe/sick time under this chapter. COVID-19 child vaccination time must be paid no later than the payday for the next regular payroll period beginning after the COVID-19 child vaccination time was used by the employee.
c. An employer may require that within seven days of an employee’s use of COVID-19 child vaccination time, the employee provide reasonable documentation that the child for whose care the COVID-19 vaccine time is claimed has received a COVID-19 vaccine injection.
d.  An employer shall not require an employee to work additional hours to make up for the original hours for which such employee was absent or to search for or find a replacement employee to cover the hours during which the employee is absent pursuant to this section.
§ 5. Section 20-916 of the administrative code of the city of New York is amended by adding a new subdivision c to read as follows:
c. Notwithstanding subdivisions a and b of this section, the requirement to provide COVID-19 child vaccination time as set forth in section 20-914.1 cannot be waived.
§ 6. Subdivision c of section 20-918 of the administrative code of the city of New York, as amended by local law number 97 for the year 2020, is amended to read as follows:
c. Adverse actions include, but are not limited to, threats, intimidation, discipline, discharge, demotion, suspension, harassment, discrimination, reduction in hours or pay, informing another employer of an employee’s exercise of rights under this chapter, blacklisting, and maintenance or application of an absence control policy that counts protected leave for safe/sick time or COVID-19 child vaccination time as an absence that may lead to or result in an adverse action. Adverse actions include actions related to perceived immigration status or work authorization.
§ 7. Section 20-922 of the administrative code of the city of New York, as amended by local law number 97 for the year 2020, is amended to read as follows:
§ 20-922 Encouragement of more generous policies; no effect on more generous policies.
a. Nothing in this chapter shall be construed to discourage or prohibit the adoption or retention of a [safe time or sick time] safe/sick time or COVID-19 child vaccination time policy more generous than that which is required herein.
b. Nothing in this chapter shall be construed as diminishing the obligation of an employer to comply with any contract, collective bargaining agreement, employment benefit plan or other agreement providing more generous [safe time or sick time] safe/sick time or COVID-19 child vaccination time to an employee than required herein.
c. Nothing in this chapter shall be construed as diminishing the rights of public employees regarding [safe time or sick time] safe/sick time or COVID-19 child vaccination time as provided pursuant to federal, state or city law.
§ 8. Subdivision a of section 20-923 of the administrative code of the city of New York, as amended by local law number 97 for the year 2020, is amended to read as follows:
a. This chapter provides minimum requirements pertaining to [safe time and sick time] safe/sick time and COVID-19 child vaccination time and shall not be construed to preempt, limit or otherwise affect the applicability of any other law, regulation, rule, requirement, policy or standard that provides for greater accrual or use by employees of [safe time or sick time] safe/sick time or COVID-19 child vaccination time, whether paid or unpaid, or that extends other protections to employees.
§ 9. Subdivisions d and e of section 20-924 of the administrative code of the city of New York, as amended by local law number 97 for the year 2020,  are amended to read as follows:
d. The department shall have the power to impose penalties provided for in this chapter and to grant each and every employee or former employee all appropriate relief. Such relief shall include: (i) for each instance of safe/sick time taken by an employee but unlawfully not compensated by the employer: three times the wages that should have been paid under this chapter or two hundred fifty dollars, whichever is greater; (ii) for each instance of safe/sick time requested by an employee but unlawfully denied by the employer and not taken by the employee or unlawfully conditioned upon searching for or finding a replacement worker, or for each instance an employer requires an employee to work additional hours without the mutual consent of such employer and employee in violation of section 20-915 of this chapter to make up for the original hours during which such employee is absent pursuant to this chapter: five hundred dollars; (iii) for each violation of section 20-918 not including discharge from employment: full compensation including wages and benefits lost, five hundred dollars and equitable relief as appropriate; (iv) for each instance of unlawful discharge from employment: full compensation including wages and benefits lost, two thousand five hundred dollars and equitable relief, including reinstatement, as appropriate; [and] (v) for each employee covered by an employer’s official or unofficial policy or practice of not providing or refusing to allow the use of accrued safe/sick time in violation of section 20-913, five hundred dollars; (vi) for each instance of COVID-19 child vaccination time taken by an employee but unlawfully not compensated by the employer, three times the wages that should have been paid under this chapter or two hundred fifty dollars, whichever is greater; and (vii) for each instance of COVID-19 child vaccination time unlawfully denied or charged against an employee’s paid safe/sick time accruals, five hundred dollars.
e. Any entity or person found to be in violation of the provisions of sections 20-913, 20-914, 20-914.1, 20- 915 or 20-918 of this chapter shall be liable for a civil penalty payable to the city not to exceed five hundred dollars for the first violation and, for subsequent violations that occur within two years of any previous violation, not to exceed seven hundred fifty dollars for the second violation and not to exceed one thousand dollars for each succeeding violation. Penalties shall be imposed on a per employee basis.
§ 10.  a. This local law takes effect immediately and is retroactive to and deemed to have been in effect as of November 2, 2021, except that the department shall not enforce paragraph (vi) or (vii) of subdivision d of section 20-924 of the administrative code of the city of New York, as added by section nine of  this local law, or subdivision e of such section 20-924, as amended by section nine of this local law, during the 60 days after it becomes law without first providing an employer with written notice of an alleged violation and 15 days to cure such alleged violation.
b. An employer may satisfy its obligation to provide COVID-19 child vaccination time to an employee who used leave time or unpaid time for purposes provided under section 20-914.1 of the administrative code  between the retroactive effective date and the date of enactment of this local law by paying the employee for the COVID-19 child vaccination time used by the employee no later than the payday for the next regular payroll period beginning after this local law takes effect.
c. This local law expires and is deemed repealed on December 31, 2022, provided that such expiration and repeal do not excuse an employer from paying each employee for COVID-19 child vaccination time accrued on or before such date, or affect the ability of the department of consumer and worker protection to pursue penalties and relief provided pursuant to subdivisions d and e of section 20-924 of the administrative code of the city of New York with respect to any obligation incurred on or before such date.
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