Int. No. 433

By Council Members Rivera, Arroyo, Avella, Brewer, Dickens, Felder, James, Liu, Mealy, Mendez, Palma, Recchia Jr., Sanders Jr., Seabrook, Sears, Weprin, Mark-Viverito, Gentile, Foster, Gennaro, Martinez, Vacca, Gioia, Lappin and Gerson

..Title

A Local Law to amend the administrative code of the city of New York, in relation to prohibiting the sale of certain flavored tobacco products.

..Body

Be it enacted by the Council as follows:

Section 1.  Chapter 8 of title 17 of the administrative code of the city of New York is renumbered as chapter 9 and amended to read as follows:

Chapter [8]9: Regulation of the Sale of Herbal Cigarettes and Flavored Tobacco Products

§[17-701]17-901.  Definitions.

§[17-702]17-902.  Sale of herbal cigarettes to minors prohibited.

§[17-703.]17-903. Sale of flavored tobacco products prohibited.

§17-904.  Violations and penalties.
§17-905.  Enforcement.

§17-906.  Rules.

§[17-701]17-901.  Definitions.  Whenever used in this chapter, the following terms shall be defined as follows:

a.  [“Person” means any natural person, partnership, firm, joint stock company, corporation, or employee thereof, or other legal entity]“Characterizing flavor” means any distinguishable taste or aroma experienced during consumption of a tobacco product, including, but not limited to, any such tastes or aromas relating to any fruit, chocolate, vanilla, honey, candy, mint, cocoa, dessert, alcoholic beverage, herb or spice; provided, however, that such term shall not include such tastes or aromas relating to any tobacco, menthol or clove.

b.  “Herbal cigarette” means a cigarette that is composed of one or more herbs and is not a tobacco product[ as defined in subdivision r of section § 17-617 of this code].

c. “Hookah” means any traditional Middle Eastern or Asian water pipe used for the smoking of tobacco.

d. “Person” means any natural person, partnership, firm, joint stock company, corporation, or employee thereof, or other legal entity.

e.  “Tobacco product” means any substance which contains tobacco, including, but not limited to, cigarettes, cigars, pipe tobacco and chewing tobacco.

§[17-702]17-902.  Sale of herbal cigarettes to minors prohibited.  It shall be unlawful for any person to sell or offer for sale herbal cigarettes to an individual under eighteen years of age.

§[17-703.]17-903. Sale of flavored tobacco products prohibited.  It shall be unlawful for any person to sell or offer for sale any tobacco product or any component part thereof, including, but not limited to, the tobacco, paper, roll or filter, which contains any natural or artificial constituent or additive that causes such tobacco product or its smoke to have a characterizing flavor; provided, however, that it shall not be unlawful for any person to sell or offer for sale any tobacco product or any such component part thereof which is designed for use in a hookah, whether or not such tobacco product or component part thereof causes such tobacco product or its smoke to have a characterizing flavor. 

§17-904. Violations and penalties. a.  Any person who violates [any provision]section 17-902 of this chapter or any rules promulgated hereunder shall be liable for a civil penalty of not less than two hundred and fifty dollars, nor more than two thousand dollars for each violation.

b.  [A proceeding to recover any civil penalty authorized pursuant to the provisions of paragraph a of this section shall be commenced by the service of a notice of violation which shall be returnable to the administrative tribunal established by the board of health, where the department of health issues such notice, or the adjudication division of the department of consumer affairs where that department issues such notice.]Any person who violates section 17-903 of this chapter shall be liable for a civil penalty of not more than three hundred dollars for the first violation; not more than five hundred dollars for the second violation at the same place of business within a two-year period; and not more than two thousand dollars for the third and all subsequent violations at the same place of business within a two-year period.  In addition, for a third and all subsequent violations at the same place of business within a two-year period, any person who engages in business as a retail dealer, as such term is defined in section 11-1301 of the code, shall be subject to the mandatory suspension of his or her cigarette license, issued pursuant to 11-1303 of the code, for such place of business, for a period not to exceed one year.  A cigarette license shall be suspended at the same hearing at which a retail dealer is found liable for a third violation or subsequent violations at the same place of business within a two year period.  
§17-905.  Enforcement.  The department and the department of consumer affairs shall enforce the provisions of this chapter.  A proceeding to recover any civil penalty authorized pursuant to section 17-904 of this chapter shall be commenced by the service of a notice of violation returnable to the administrative tribunal established by the board of health where the department issues such a notice or to the adjudication division of the department of consumer affairs where such department issues such a notice.  The notice of violation or copy thereof when filled in and served shall constitute notice of the violation charged.  Such notice shall contain a statement that any hearing for a third violation or subsequent violation of section 17-903 of this chapter at the same place of business within a two-year period shall also constitute a hearing for the suspension of a retail dealer’s cigarette license where the retail dealer is found to be in violation of such section.  The administrative tribunal of the board of health and the adjudication division of the department of consumer affairs shall have the power to render decisions and to impose the remedies and penalties provided for in section 17-904 of this chapter, in addition to any other remedies or penalties provided for the enforcement of such provisions under any other law including, but not limited to, civil or criminal actions or proceedings.  The department and the department of consumer affairs shall notify each other within thirty days of finding that a retail dealer has been found liable for any section of this chapter. 

§17-906.  Rules.  The commissioner of the department and the commissioner of the department of consumer affairs shall promulgate any rules as may be necessary for the purposes of carrying out the provisions of this section.


§2. This local law shall take effect one hundred twenty days after its enactment.  Actions necessary to prepare for the timely implementation of this local law may be taken prior to its effective date.
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